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Date September 11, 1975 


TO: All Members of tne Board 


FROM: Harold Sicgel : 


SUBIFCT: CEAMCE-MERCADO - A.7.8, PROTOTYPE JOB ANALYSES 
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‘a 
In accordance with the modified final order, we have submitted the & 
m a.I.KR. Job Analyses of Three Su ervisory Positions to the cless of ~ 
persons mentione? in the order. : 


Attached are copies of advisory epieees we have received fren: 
1. Sim Bernstein Associates (Mr. Bernstein) 


ay ders oak 9 


. nn 
(Coveced vy amendment dated 5/ Lo/ $2J 


Gi: Owens, PRD, 
d by amendment dated 9/8/75) 


3. Bro. Robert F. Lally,(dated 8/28/75) 
4. Mr. Alvin Yurman, (dated 8/22/75) 

5. Mr. Nicholas Ciccheti, (dated 7/22/75 
6. Mr. Noel Kriftcher, (dated 7/24/75) 


. . 
Grad thatkr cAvwicaryr Ani 
wm ee eee J -r~ 


a. A personnel specialist from outside the N.¥.C. school system - 
(Mr. Bernstein) 


at 


D. on —— or university specialist in the relevant area - 


Owens) 


. c. A Cowmunity School Board representacive designated by the 
= Chancellor - (Bro. Lally) 
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Mororandum (6) 


tire Harold Siezel, Secretary 
Board of Educaticn 


FROM: Julius R. Rubin, Chairman 
Board of Exeaniners 


SUBJECT: rom Development DrZensions, Inc. dated 
September 16, 1975 Concerning the Job Analyses 
Submitted by A.I.R. 


At your requ=st, I enclose a copy of a letter from Developrent 
Dimensions, Inc. concerning the job analyses submitted by the 
American Institutes for Research. 


KAHTBIT p 


JRR: PDT: ek 
Enclosure 


oo neu ~ 


~ ta He aah aE a al er Peak aie 
PeAEMT DIMENSIO, 5, JM 


: 644a 
P 
» Suite 419, 253 Mz. Lebanon Boulevard, Pittsburgh, Penasy!vania 19234 Plione 4 


September 16, 1975 


Or. Julius R. Rubin 

Chairman 

Board of Examiners 

Board of Education o 
City of New York 

65 Court Street 

Brooklyn, New York 12201 


Dear Dr. Rubin: 


We have examined the Prototype Job Analysis cf Three Supervisory Positions 


within .%e ites York City School Syst em Submitted to the Board of Education ¢ by 


the An arican institutes for RKesearch. 


Dr. Byham and | have concluded that the AIR job analysis can be used by 
Developrient Dinensions towards the development of the prototype examinations 
in accordance with the final judgment of the Court in tne Chance vs. Board of 
Education case. In addition, we are confident the prototype exeminations can 
be content validated in accordance with the Principles for the Validation and 


Use of Personne! Selection Procedures of the Division ot Industrial-Orginizational 


Psycholoyy of the anerican Psychological Association and defended in Court by 
Development Diinensions. 


We are looking forward to developing the prototype examinations ¢. are 
hopeful the AIR jub analysis will be approved by the Board of Educat: ‘nd 
the designated reviewers 


Sincerely yours, 


~ ftw Sak oh Aegpte, t 
} Ph.0. 


Richard A. Dapra, 
Assessment and Development Associate 
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December 5, 1975 


HOMORANUDM (53) 


70: Mr. Irving Anker, Chanceiler 
> 
Board of Education ; 
FROM: Julius R. Rubin, Chairman 


. ; | 
Board of Examiners 


SUBISCT: Implementation of Prototype Supervisory Examinations 
Under Chance-Mercado Federal Court Order 


At 2 conference held in your office Noverber 6, 1975 with the Board 
of Examiners, the implementation of a prototype sup#rvisory examination 
ordered by the Federal Court in July 1973 was discussed. 


The prototype exeninations are now two years overdue, although a jeb 
analysis has been coanleted and a consultant retained to develop the 
actual examinations. 

The Board of Examiners feels it is now urgent to call to your attention 
the fact that the protracted delay in the implementation of the Final 
Judgment in the Chance-Mercado case is in defiance of the clear directive 
of the Federal Court order and continues to resuit in the bypassing of 
the merit syste established by the law in this state for the selection 
and licensure of supervisors. 


In the Notice of Scttlement (Final Judgment) issued on July 12, 1973, 
Judge Walter R. Mansfield ocdered that: 


"There is no just reason for delay (in the implementation of 
the final judgment") (Par. XV) 


“Within six (6) mouths of the effective date of this Judgment, 
the parties shall either agree upon a plan for a pernanent 


system for the selection oz supervisors ..." (Par. IX) 


i 
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called for the selection of consultants to begin the task. 


In "Merorandum 70 Civ 414 ERi," issued on March 25, 1975, Judge 
ruled tht: ‘ 
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licensing procedure wh e has deezed appro- 


priate as soon as possible. 


In view of these factors, the 
that acti 
of 1976. 


Board of Examiners respectfully r 
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D.J. Tyier 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


“7-252 - - = =X 
BOSTON M. CHANCE, et al., 
Plaintiffs, 
-against- 79 Civ. 4141 
(M.P.) 
THE BOARD OF EXAMINERS AND THE 
BOARD OF EDUCATION OF THE CITY AFFIDAVIT 
OF NEW YORK, et al., 
Defendants. 
Se ee <4 ae 
STATE OF NEW YORK ) 
: Ss 
COUNTY OF NEW YORK ) 
JEANNE R. SILVER sing duly sworn, deposes and 


1. I am one of the attorneys for plaintiffs in 


this case and am fully familiar with the facts and circum- 


stances herein. 


2. I suowit this affidavit in support of the 
motion of defendants Board of Education and Chancellor of 
the City School system [hereinafter referred to collectively 


as the defendant Board of Education], filed April 9, 1976, for 


an Order modifying this Court's 


(hereinafter the March 1975 Order), and approving a modified 
Plan for licensing and selecting supervisors. 


is premised on the conditions set forth in paragraph 18 


below. 


3. For the reasons set forth below, and in the 
accompanying memorandum, plaintiffs submit that it is neces- 


Sary and appropriate to modify the Plan for licensing and 


selecting supervisors contained 
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Order of March 25, :1975 


This support 


in the March 1975 Order 


a 
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(hereinafter the “original Plan"), and that the modifications 
contained in the Plan annexed to the Board of Education's 
jnustant motion (hereinafter the "modified Plan") are fully 
consistent with current needs, as well as the background 

and oojectives of this Lawsuit and this Court's prior deter- 
minations. 

4, ‘se purpose of this affidavit is to demon- 
strate the manner in which the modified Plan fulfills and 
improves upon the intentions of the original, and the 
reasons why its approval will faciliate more expeditious 
development of a permanent new licensing system which complies 


with Constitutional requirements. 


Background 


5. Tne original Plan was approved by this Court 
to fully and permanently replace the procedures for licensing 
and selecting supervisors successively enjoined in its 
preliminary injunction of September 20, 1971 and its Final 
Judgment and Order dated July 12, 1973. Contrary to the 
Board of Examiners’ characterization, it was not part of a 
“consent decree”, 

6. Negotiations among the parties regarding a 
new system had led to submission to the Court in May, 1974 
of a partial plan for a new iicensing and selection 
system. While plaintiffs had participated in the “«\*lop- 


ment of that plan, they had specified to defendant :t all 


times, and made clear to the Court at the time of the submis- 
sion, that agreement on issues regarding who was to conduct 
initial jo» analyses and validation studies contemplated 

by the nlan, and on provisions relating to reporting, 


monitoring and Court approval of the plan's implementation, were 
i& : io ° = / ee 


aan 


650a 
fundamental to their agreement to any other aspect of the 


plan. The parties failed to agree on any of those issues, 
and they were extensively litigated before the Court entered 
its March, 1975 Order, which partly granted and partly denied 


motions made by each side. 


The Original Plan for a New Supervisory Licensing and 


Selection System 


7. The original Plan as approved and incor- 


porated in the Court's March, 1975 Order required radical 


departure by the Board of Examiners and Board of haigaaeans 


from previous licensing and selection procedures. Reflectirzg 
the requirements that new examination procedures be non- 
discriminatory and job-related, the District Court's concern 
that new procedures "be more adaptable to the community 
school board type of administration," Chance v. Board of 

- Examiners, 330 F. Supp. 203, 204 (S.D.N.¥. 1971), and 

cther concerns of the parties to the negotiations, it set 
forth detailed and complicated mandates to both sets of 
defendants. It outlawed the prior system of examinations, 
which was based primarily on written and oral tests and 
wholly on the Board of Examiners’ judgment as to what those 
tests should contain. Instead it outlined an entirely new 
system. The first phase was to be an extensive job ana’ysis 
conducted by the Board of Education. The ensuing examining 
procedures, to be developed and administered by the Board 
of Examiners, included two steps. In Step 1, the Examiners 
would determine, on the basis of a battery of written, oral 
and performance tests, whether applicants for supervisory 
positions were minimelly qualified for provisional appointment 
in areas deemed “essential” by the job analysis, and place 
those qualified on provisional eligible lists. In addition, 
it would prepare extensive profiles for use by appointing 

1/ The Plan was annexed as Exhibit "A" to the Order; 

copies of the Order and Plan are included as-Exhibic "'B" 


to the Board of Examiners’ Motion to "Implement" dated 
April 20, 1976. 
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authorities of each applicant's performance on all areas 
tested. In Step 2 the Board of Examiners would evaluate the 
performance "on-the-job" of each "eligible" individual who 
had obtained provisional employment. If an individual was 
successful in Step 2, he would be awarded a permanent license 
for the position in question. 

8. This elaborate procedure necessitated safeguards 
to assure compliance with constitutional requirements that 
examinations be non-discriminatory and job-related. Thus 
the Plan required the Board of Examiners to engage in scien- 
tifically acceptable validation procedures. Pursuant to 
extensive provisions largely included by the Court over the 
Gefendants' objections in the proceedings discussed above, 
the Board was further required to furnish the plaintiffs 
extensive ongoing information, some in advance of instituting 
the new procedures, about the methods used in developing and 
validating the tests, the characteristics of personnel who 
administered them, and their racial/ethnic impact. All 
these procedures were to be followed initially in connection 
with the development of job analyses and examinations for 
three "prototype" positions . These "coverfed] the largest 
number of people in the supervisory categories" and were to 
serve as "models" for developing other examinations for 


approximately 44 additional positions. 


The Proposed Modified Plan for A New Supervisory Licensing 
and Selection System 


9. It is apparent that the system authorized by 
the original Plan was complex and elaborate. The stated 
purpose of the Board of Education's motion to modify the 


Plan is to pe . t the institution of a less cumbersane system 


which would ..-« reliably and quickly effectuate the Plan's 


fundamental goals while responding to new considerations 


ah 
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posed by the City's fiscal crisis and the current anticipated 


absence of supervisory vacancies. 

10. The modified Plan, like the original, contem- 
plates a two-step licensing system, in which Phases 1 and 2, 
respectively parallel Steps 1 and 2 of its predecessor. 

Like Step 1 of the original Plan, Phase 1 requires that the 
Board of Examiners evaluate each candidate's qualifications 
for placement on eligible lists and provisional licensure. 
The Examiners also retain responsibility in Phase 1 to 
develop profiles for the use of appointing authorities, 
including appraisals of candidates’ written communication 
skills. Phase 2 of the modified Plan, like Step 2 of the 
original, comprises an evaluation of all appointed eligibles 
to determine whether their on-the-job performance warrants 
permanent licensure. 

11. While the modified Plan thus continues the 
essential features of the original, it envisions simplified, 
streamlined procedures both for developing and implementing 
new examinations. The end Zee job analyses is obviated by 
the modified Phase 1 procedures and the substitution of current 
on-the-job evaluation procedures for new Board of Examiners’ 
procedures at Phase 2. The modified Phase 1 procedures can 
be instituted promptly without the elaborate and costly processes 
of job analyses and review, development of multiple testing 
devices, and continued review of developmental data by 
plaintiffs and the Court, all of which were mandated by the 
March 1975 Order. The use for Phase 2 of annual on-the-job 


evaluation procedures already required to be conducted by 


appointing authorities and supervised by the Chancellor, 


avoids an unnecessary duplication of functions which would 
have been entailed in the Board of Examiners' development of 
new evaluation procedures and deployment throughout the City of 


its own evaluating staff. 


12. The Board of Teeaeatios? S proposec modified 
Plan is responsive to the current need for economy in adminis- 
tration of City functions. There can certainly be no doubt 
of this urgency nor the acute shortage of positions which 
makes it peculiarly inappropriate at present to invest unnec- 
essarily in costly licensing procedures which may prove 
obsolete before they are ever used. In addition to the 
Board of Education's own assertions in its vice- president's 
affidavit, and general public knowledge of the impact on 
employment of the City's fiscal crisis, reports furnished to 
plaintiffs’ counsel pursuant to the Court's orders in this 
case affirm the shrinkage in presently and potentially available 
supervisory vacancies. Thus, the triennial reports on the 
numbers and outcome of interim on-the-job evaluations required 
by the July 12, 1973 Final Judgment (VIB), reflect successive 
declines in the numbers of applications for evaluation 
culminating with only 25 applications for the 4-month 
period reported in December, 1975. Reports on impending 
supervisory lay-offs, submitted pursuant to the Court's 
"Excessing" Order of February 7, 1975, also fully confirm 
the Board of Education's statements (Christen Aff. qq 33- 

39) that fox the foreseeable future, there will be many 
supervisory lay-offs, mostly of people employed in those 
positions identified a. "prototypical" and slated for develop- 
ment of the first new examinations under the original Plan, 
rather than appointment of new supervisors to fill either 

the prototypical or most other supervisory positions. 

13. Plaintiffs submit that quite apart from con- 
siderations of econony, the Board's proposed modified Plan 
contains major improvements over the original which are essential 
co permit the expeditious development of valid examination 


procedures and prompt resolution of this pretracted litigation. 
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14. The complexity of the original Plan and the 


testing process it contemplated posed inherent barriers to 
development of job-related, non-discriminatory examinations. 
This has been highlighted by experience with the prototype 
job analyses. Valid job analyses are the essential under- 
pinning of job-related examinations. The Board of Education's 
designated consultants Spent over 6 months in developing 
analyses. Nevertheless, as indicated in the letter annexed 
as Exhibit "1" hereto, and the Christen affidavit (4412 - 
24), testing personnel and educational experts for both 
plaintiffs and the Board of Education concur in the belief 
that these analyses do not afford a basis for non-discriminatory 
job-related examinations. . 
15. The simplicity of the modified Plan, eliminating 
job analyses and tests traditionally associated with employ- 
ment discrimination, reduces the possibility illustrated by 
experience with the job analyses that new test development 
efforts will build in discriminatory and non-job-related 
characteristics. At the ver least, it reduces the potential 
for extensive and repeated delays which this experience 


exemplifies. 


16. The introduction of less elaborate licensing 


procedures by the Board of Examiners is also warranted by 
recent advances in relzted procedures for credentialing 
supervisory staff and assuring the high quality and fairness 
of appointments. For example, the institution by the State 
Education Department of long-standing plans for reform of 
teacher education and state certification support the Board 
of Education's evident conclusion that it is unnecessary to 
mandate extensive examinatio: nich supplement State require- 
ments. The Board of Educati.. work in developing procedures 


and rating forms for ongoing on-the-job evaluations by 


a 
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community school boards and other appointing authorites 


(Christen Aff. 945), is a recent innovation, leading to the 
inevitable conclusion that additional evaluations by the Board 
of Examiners would constitute an unnecessary duplication of 
procedures. 

17. A most important new development in supervisory 
selection since the genesis of the origiaal Plan is the 
experience gained by appointing authorities and the Chancel- 
lor in making and supervising appointments under so-called 
"Special Circular 30" procedures. Those procedures were establisttec 
by the Chancellor to assure that interim appointments of 
acting personnel authorized by the September 20, 1971 preliminar 
injunction herein, would be made on a uniform, non-discrim- 
inatory basis. They were continued and refined pursuant to 
the Final Judgment cf July 12, 1973 ((IIIC). Between October 
1972 and the present, the Chancellor, acting in ongoing 
consultation with an Advisory Council representing community 
school boards, education professionals and civic groups (see 
Christen Aff. 117). has developed and repeatedly revised in 
the light of experience extensive requirements to be followed 
by appointing authorities in making their selections. 
Appointing authorities in turn have been required to submit 
supplementary procedures to the Chancellor for approval 
as well as to justify their implementation of these procedures. 
The appointive system, which was in its infancy when the 
outlines of the original Plan were developed, is now an 
ongoing, established part of the supervisory selection 
process which will in any event be continued, and is made 
an integral part of Phase 2 of the modified Plan. Providing 
a basis for ongoing supervision of the selection process, 
it is a further basis for endorsing the curtailment of 


expensive, elaborate central examination procedures. 
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Conditions on Which Plaintiffs' Consent to Entry of the 
Board of Education's Proposed Modified Order and Plan is 


Premised 


18. Plaintiffs have made clear to counsel for the 

Board of Education throughout the negotiations relating to 
the instant motion that they would consent to modification of 
the March 25, 1975 order and Plan only on certain conditions. 
Those conditions are reflected in the modified Plan. They 
specifically include matters relating to the character of 
the examinations at both Phase I and Phase II, and to the 
respective roles of the defendants in developing the procedures ! 
at each phase. It is because of the Plan's specific provisions 
with respect to these and other matters, and on the condition 
that each aspect of the Plan considered essential by plaintiffs | 
is retained, that plaintiffs are willing to give up the sub- 
stantial protections for plaintiffs' interests contained in 
the original Plan's detailed provisions. Those protections 

* Sncluded such matters as, for example: (1) the development 
of job analyses by outside consultants, and with the advice 


of and in consultation with specified educational and com- 


munity groups; (2) the requirement that validation studies 


demonstrating the non-discriminatory and job-related nature 

of the new system be conducted and that all data relating 
thereto be provided to plaintiffs; and (3) the inclusion 

of elabcrate reporting, monitoring and Court approval provisions 
Provisions relating to these and oitier fundamental protections 
were included in the original Plan. Plaintiffs agreed to 

their deletion from the modified Plan because of the other 
modifications of that Plan which appeared to accord plaintiffs 
comparable protection. Subject to these conditions, plaintiffs 
support the Board of Education's motion for approval of a 


nod ts ensing and selection plan. 


priate for the Court to modify the original licensing and 
selection system, in 4 manner consistent with constitutional 


requirements and the school system's changing needs and eir- 
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19. Plaintiffs submit that it is clearly appro- . 


cumstances, on motion of the Board of Education and Chancellor. | 
The Board of Education is the agency vested under State law 
with responsibility to manage and administer th: City's edu- 
cational system and determine its educational and fiscal 
policies. N.Y. Ed. Law Section 2554, 2590-g,h,i,j. With the 
Chancellor, the Board establishes the titles and prescribes 
the duties and qualifications of all positions. N.Y. Ed. 
Law Section 2590-4j.2; 2554.2; 2573.10. The Chancellor then 
"require(s) the Board of Examiners, in anticipation of the 
reasonable needs of the school system, to conduct examinations" 
for such positions. N.E. Ed. Law Section 2573.2. In short, 
" the Board of Education is the ultimate judge under the iaw 
of the school system's fiscal, educational and staffing 
requirements. If in the exercise of that judgment it determines 
es it has done, that the needs of the system will be badly | 
served by 2n order mandating institution of an elaborate 
licensing procedure when few if any vacancies for successful 
candidates will exist, the Court should be guided by that 
determination. 

20. The modified Plan is fully consistent with 
the role of the Board of Examiners under State law. In 
contrast to the Board of Education's plenary responsibilities 
for personnel selection, appointment and licensure, the 
Board of Examiners' duty is to develop and administer exam- 
inations which, in the case of supervisory candidates, must 
be “open, qualifying", i.e., non-competitive. N.Y. Ed. Law 
Section 2590-4j.3.(b)(2). The guidelines in the modified 


Plan, no less than in the original one, leave to the 


«ii 
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Examiners these traditional duties, subject to strictures 
necessitated by the past patterns of discrimination and non- 
job related testing which gave rise to this lawsuit and the 
need for a Court Order to prevent their recurrence in the 
future. 658a 

21. In sum, the modified Plan proposed by the 
Board of Education warrants acceptance by the Court. It 
gives every promise of producing a fully constitutional 
procedure as mandated by this Court and the Court of Appeals. 
The simplification of procedures for developing new exam- 
inations with the attendant reduction in the need to report 
to plaintiffs on a step-by-step basis will reduce the 
occasion for further dispute among the parties and appearances 
before the Court. In view of its acceptance by the plaintiffs 
the modified Plan offers the prospect of prompt resolution 


to this protracted litigation. 


22. For these and all the foregoing reasons, 


plaintiffs respectfully submit that the Court should grant 
the motion of defendants Board of Education and Chancellor 
for an Order modifving its Order of March 25, 1975, in the 


manner described in their motion dated April 9, 1976. 


eee iu. 


JEANNE R. SILVER 


Sworn to before me this 


“26th day of April, 1976. 


: ELIZ/-BETH B. DUBOIS 
” Plerary Putlic, Sate of Maw York 
- tls. 31-6179100 
ucliisd in Maw Yo:% baggpl A 
Gomar.iss.on Eapires tic: ch 1 


' JEANNE R. SILVER / 
Attorney at Law 
20 WEST 40TH STREET 


NEW YORK. N. Y. 10018 
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September 23, 1975 


Bernard Richland ,Esq. 
Corporation Counsel of the City of New York 
Attention: Leonard Bernikow, Esq. 
Municipal Building 
Room 1643 
New York, New York 10007 
RE: Chance v. Board of Examiners 


Dear Mr. Bernikow: 


Pursuant to the discussion in our meeting with Harold Siegel and Ray Greenstein 
earlier this month, I am setting forth in this letter a summary of plaintiffs’ 
primary objections to acceptance of the AIR Report dated June 1975 (hereinafter, 
"Report") as the prototype job analyses and recommendations required by the Court 's 
Order and the Plan annexed as Exhibit "a" thereto (hereinafter collectively, the 
"Order"), dated March 25, 1975. These comnents were prepared without benefit 

of the five 'reviews" which you have promised to furnish shortly and we reserve our 
right under the Order to have the Board of Education consider our further comments 
after we study the material. Meanwhile, I understand that you will transmit this 
letter to Mr. Siegel for submission to the members of the Board ard will subsequent 1;, 
try to arrange a further meeting at which plaintiffs may discuss the matter with 
Board members or an appropriate subcommittee . 


The following comments do not represent the views of plaintiffs' counsel alone.’ 

We have had formal consultation with a panel including the school principals, 

two testing experts, of whom one has specialized in job analysis; a job analyst in 
a major private company and tvio distinguished educators involved in the preparation 
of professional educational staff. Their views are unanimous that compelling 
reasons, including the following, preclude the use of the Report in its present 
form or substance as a basis for developing licensing procedures: 


1. Lacks Requisite Job Analysis 


The Court's Order in this case requires a "job analysis and description for 
each position." Order, Ex. "A", p. 5.) Although the extensive study has a section 
called "Results" it contains no section which purports or could be saia to fulfill 
this requirement. The analysis apparently must be extrapolated from the lists of 
"major duty areas" and "tasks" included in the "job inventory" checklists and 
"minimally acceptable standards" questionnaires. However, those lists are so long, 
comprehensive and filled with detail that they confuse rather than clarify the 
4ssue of what each job really is (see, e.g-, Report, Fig. 12, p-7/0 et geq.). As 
one principal pointed out after reading the study, no one in the job performs all 
those tasks, so the checllists really describe no position. 


Exhibit "1" eee 
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The fact that this diffuseness mikes it very difficult even for experts 
to amlyze the AIR Report is in itself a grcund for holding the study inacequatc 
to comply with the Court Order in this case. The plaintiffs and the Court are 
entitled to 2 job analysis which they can understand and evaluate for compliance 
with legal requirements. . : 

Te absence of summary descriptions and analyses of the positions involved 
also marks the Report as fatally incomplete under the Order and precludes its use 
to validate employment tests as required by the Testing and Selecting Employees 
Guidelines of the Equal Employment Opportunity Commission (hereinafter, "EEOC 
Guidelines") 29 C.F.R.1607.5. The EHOC Guidelines have recently been reaffirmed 
by the United States Supreme Court as definitive euthority on test validation in 
an opinion which also stresses the crucial role of determining the "important 
elements of work behavior which comprise...the job." Albemarle Paper Co. v. Moody , 
86 Sup.Ct. Rep.8,31 (1975). The Board of Education which has exclusive responsibi— 
for job analysis under the Court Order, must furnish the Board of Examiners with 2 
concise and definitive staterent of those elements of the prototypical positions 
before the latter may proceed with its responsibility to develop and validate new 
licensing procedures. 


2. Inadequateiy Defines Elements of the Jobs 


Apart from its failure to consolidate its findings into a concise analysis 
or job description, the Report fails to convey any real sense of what the jobs 
under stuay are. ‘heir characteristics purport to be set out in descriptions of 
19 major duty areas and well over 100 sub-tasks. All, 
our experts agree, however, that the 19 duty area descriptions (Report, pp. 123-4) 
are too general to adequately characterize the positions, while the elaborate bree: 
down of const’ it tasks (Id., Fig. 12, pp. 71 et seq.) is too atomistic to conve: 
a meaningful ‘iption of any of the supervisory roles. 


Moreover, the task descriptions are imprecise and partial. An adequate tas: 
description says "Who, What, Where, When and Why" a function is performed. It mus* 
contain not only a description of the action taken tovard completion but the manier 
in which it is handled and the goals to which it is directed (or outputs it is 
4ntended to produce.) Job Analysis: A Guide for State and Local Goverrments (U.S. 
Civ. Serv. Comm. Wash. ,D.C. 1973) p.3 (hereinafter, "Civil Service Guidelines"). 


AIR's task descriptions typically onit one or more of these essential 
elements, most persistently and importantly, the output information or "Why." As 
a result, and again to quote one of our experts, "the lack of controlling defini- 
tional language in the task statements and the lack of consistency in the way in 
which tasks are structured may limit the interpretation that can be made as to tic: 
they mean vis a vis job performance ard required competencies." Such descriptions 
do not afford adequate guidelines for test development or validation. 


3. Unreliable as Indicator of Current Job Requirements 


The Order requires that the job analysis "set out ard fully elaborate all 
of the important qualitics and behaviors necessary for performance of the job." 
(Order, Ex. "A" p.5) ‘Thus, it requires a study of sufficient scope and authoritati’ 
ness to permit an inference that the job descriptions are both comprehensive amd 
accurate in identifying those qualities currently deemed important to fulfilling 
the demands of the positions. Serious gaps in the AIR inquiry preclude such an 
inference about the Report. ss 


( 
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(A) The Order requires that in drawing up the job analyses 
"pertinent research literature shall be taken into account." 
(Order, Ex. "A", p.5) AIR's extremely limited reference to 
written materials focused on a few unrepresentative documents 
including the job descriptions relied on by the deferdants in 
announcing their old unconstitutional tests, (Report, p-4:) 
Plainly relevant current materials of the Board's ovm recent 
sponsorship were ignored .+ So was an important New York Stzte 
study of the influence of specific school principal behavior: 
on reading achievement® and the growing literature on nation- 
wide experiments with competency-based teacher certification. 


(B) AIR's consultation with the Board as employer, an accepted 
starting roint for job analysis, was also unduly limited. 

Although orientation meetings are reported in the study, there 

4s no indication that these atitempted to define current expecta- 
tions of the Board or its experts in school personnel and administra- 
tion regarding the perameters of the jobs under study. 


(C) In the context of an adjudicated history of past discrimina- 
tion and non-job related testing, the study completely failed to 
assure that the perspectives of minorities and personnel hired since 
the old examinations were enjoined would be fully reflected in the 
job analysis. The Report provides data on the representation of 
minorities and recent appointees in only two of the many samplings 

of incumbents upon whese responses the study so heavily relied. ‘The 
representation of minorities and recent appointees in these sarples 
reflected their still small representation in the system. (Report , 

p. 24 et seq.), while there appears to be no basis for any inference 
about the representation of these groups in the other samples used. 
However, even if all the samples drawn were representative of the 
present distribution of mivorities and new appointees in the system 
the "pooled" judgments of these samples could not be validly used 

as the basis for the job analysis without making a determination, 
which this Report did not even attempt, of whether the views of those 
hired under the old system about the characteristics of their positions 
differed from those of people who were excluded. Otherwise, the 
possibility would exist that the job analysis for the new licensing 
system was based upon a special viewpoint as to important tasks, knou- 
ledges and skills held by -incumbents selected under the old. That vou. 
plainly be unconstitutional. 


lgee e.g., "Role, Functions, and Commetencies of the Elementary School Principal: és 
an Educational Leader": Statement by the Program for the Development of the Flem: 
ary School Principal as an Educational Leader sponsored by Bank Street College of 
Education, the Learning Cooperative of the Board of Education of the City of New Y< 
and the Chase Manhattan Bank. (Bank Street College of Education, 197/!.) Also Mezmoz:* 
#43, June 27, 1975 from Irving Anker re "Competencies of Pupil Personnel Administz: 
tors," June 27, 1975. 


2"school Factors In“luencing Reading Achievements: A Case Study of Tyo Inner City 
Schools" State of New York, Office of Education Performance Review (March 1974) 
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(D) Quality control is another element overlooked by the study. 
The Civil Service Commission Guidelines state: "The employees 
selected [for interviews] should know the job fairly well and 
range from at least average to superior ability in performing 
their duties." (Op. cit. supra, p.23.) The Order's recommended 
method of job aralysis relied on observation and sélf-report of 
incumbents with cross-checking in each case by both the incumbent's 
regular supervisor and a task analysis expert. Thus there was 
considerable assurance that the job descriptions would not be 
based on the perceptions of relatively less competent personnel. 
AIR eliminated this feature of the Order's job analysis design 
without providing an alternative control. The study relied 
primarily on sampling of the views of large numbers of incumbents 
selected without reference to performance record ard who were 

not observed by anyone. The Report reflects no effort to assure 
substantial input from professionals regarded as highly expert ard 
competent. 


(E) A further deficiency in the scope of the inquiry, in plain 
violation of the Court's Order,is the inadequate consultation and 
incorporation of perceptions of the jobs by community school boards 
and parent groups. Parents were not consulted at all. After exclud- 
ing boards or their constituents ir the early stages, the researchers 
* visited with 8 among 32 of them. ‘nat their views got little weight 
4s clear. For example, the Report notes agreement among the boards 
.that: "educational leadership" is the essential aspect of the super- 
visory positions (Report, p.35). However, because there was‘no such 
agreement on the "constituent elements" of educational leadership 
this consensus appears to have been disregarded and leadersniv re- 
ceived minimal perfunctory attention in the inventory of tasks. This 
disregard of tr> boards' differences no less than the agreement emong 
them plainly violates the Order's requirement that "to assure meeting 
the differing needs of various districts," "the perceptions of the job 
revealed by Community School Boards and/or Parent ssociations.... 
shall be considered in the development of the job description." (Order 
Ex. "A", pp.3-4.) . 


‘ Inadequate Consideration of Differences Among Districts 


Te study's failure to consult cammnity boards sufficiently, aiready discuss 
as limiting its reliability, has special implications in view of the new type of 
licensing system contemplated by the Court Order. Unlike previous systems, the 
procedures described in the Order are designed "to build in performance evaluaticn 
as a key component of the licensing process." For this reason, prelimirery entry 
‘level tests may screen out only those applicants wno fail to meet levels of miniral 
acceptable performance in areas "deemed essential by the joo analysis." (Order, 
Ex. "A", p.15.) However’, the Step 1 process has the second purpose to provide a 
comprehensive assessment of the individual's strengths and weaknesses in all areas 
so that employing authorities may “select those most highly qualified for service 
in their particular schools and districts." (Order, Ex. tA" pp. l-2, 3, 15.) 

The elaborate ami potentially expensive, time consuming procedures contemplated 
for the Step 1 testing process are largely geared to this second objective on the 
assumption that profiles geared to their special needs will be "useful to the nevi 
Community School Board type of administration." (Order, p.1, 8-16.) Renarkably, 
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under the circumstances, neither the inquiry nor analysis in the Report reflect 
any systematic attempt to determine whether those responsible for governing or 
administering the 32 different districts, or their 900 schools, have any special 
perceptions or expectations of supervisors not generally heid by all districts. 
As already noted, where such information seemed to emerge, it was disregarded. 

It is inconceivable that the Board of Fxaminers be permitted to proceed with the 
elaborate step 1 assessment program unless such information is provided. 


6 


5. Fails to Identify "Essential" Areas 


In view of the Court Order's specific requirement that disqualification 
at Step 1 of the new licensing procedures be only for failure to perform adequatel: 
in areas defined as "essential" by the job analysis, determination of the essentia_ 
as opposed to merely useful or even important elements of the supervisory positions 
4s crucial to an analysis which meets legal requirements. Yet the job analysis 
report completely fails to discriminate the "essential" from the non-essential ares: 
and it is not even clear that it purports to do so. 


The Report's numerous tabulation addressing the importance of various job 
elements are not claimed to define "essential elements" of the jobs and, in any 
¢use, yield no conclusion which could be said to provide such definitions. A number 
of different studies and tabulations purport to address the relative importance or 
the major duty areas with respect to each position and others generate a list of th: 
26 most ingortant tasks. (Report, pp. 58-63.) A third analysis, based on responses | 
to the so-called minimally acceptable standards questionnaires, is offered as 7 
"additional guidance" to test developers in determining what shovid be included or | 
excluded from the procedures. (Report, p.68.) It is not suggested that any of thes= 
data cen be used alone for any purpose. Nor is any attempt made to correlate then 
or reach any conclusions based on vihat they jointly reveal. Our own examination 
suggests that their correlation is impossible: we find, for example, that only a. 
fraction of the 20 "most important tasks" identified by the Report for each positicr 
fall within the'major duty areas"identified as most important for the same job. 
Moreover, the 20 "most important tasks" and each position account for little more 
than 20% of the average incumbents’ total time. 


As for the minimally acceptable standards study, the Report itself indicates 
that the findings can not be taken even to indicate what items should be teste? 
let alone what areas are "essential" recommending instead that "all data[Lincludirs 
the inconclusive studies mentioned above] should be used in paring the list don 
to. feasible size." (Report, p.69.) In any event, it is doubtful that these result: 
can validly be used in view of the gravely inadequate sample on which they are 
based and the response rate of about: one third. (Report, pp- 48, 68.) 


Finally, we submit that any attempt to ‘discriminate "essential" from non- 
essential tasks based on the data furnished by this study would prove impossible. 
Relative importance cari not seriously be ascribed to a list of ambiguous tasks 
developed in a vacuum of perspective regarding the purpose, emphasis ard intended 
outputs of the job. Tne “nanimous view of our experts, including technicians an- 
academicians is that the goals amd objectives for the positions are the missins 
first premise of the AIR job analysis; a fortiori, they are the missing starting 
point for meaningful determination of what is "essential" for effective performan:- 
in these posts. 
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6. Fails to Establish Necessity of Listed Knowledge ‘and Skills 
ee 


The most significant defect in the Report is the totally unreliable data 
on knowledge and skills allegedly required for the jobs. ‘The ability to prove 
that the knowledges/skills are necessary for effective performance will determina 
the validity of tests developed to determine whether applicants possess them. 
The study does not provide the basis for making such a showing;. Tne pertinence 
to actually doing a job of knowing what books say about how to do it mst be oe 
substantiated, not merely presumed. AIR derived its basic knowledge/skilis list 
from staff analysis of responses by incurbents to a questionnaire about the 
knowledge and skills pertinent to effective and ineffective performance in the so- 
called "critical incidents." (Report, p.38.) Most of the respondents were hired 
when the relevance of a great deal of taswiedee to job performance was simply assume 
and they presumably shared the perspectives which gave rise to those assumptions. 
Subsequent inquiries to validate these findings asked other incumbents whose tenure 
4s unreported to verify and rank for importance the knowledge/skills on this list. 
(Report, p.68.) The possiblity cannot be ruled out that the inquiry techniques 
at both stages encouraged the respondents to mention knowledges/skills which they 
themselves only speculated might be important. In any event, our testing experts 
do not believe the conclusions of laymen that relationships exist between job 
performance and particular knowledges and skills which have never been validated 
as relevant even to comparable positions permit an inference that tests addressing 
such knowledges and skills are content valid. 


The study's only attempt to validate this information professionally was in 
on-site observations by two-person teams of incumbents and AIR personn?l. However, 
rather than supporting the other findings, the team reports revealed only "consider: 
overlap" but "often disagreement" among members "on all of the skills and knowledge. 


required to perform a specific task." (Report, p.38.) 


The casual method by which the knowledge/skill lists were developed is clear: 
reflected in their contents. The knowledge descriptions are imprecise. Our expert: 
believe that many of the supposed "knowledge" requirements would be irrelevant, at 
least if one had a corresponding skill. ‘Thus one of the educators on our panel 
stated:"it is not at all clear what knowledge or theory does or should underlie the 
kinds of skills and tasks enumerated. What is the evidence that (for example) 
"mowledge of guidance principles' or "knowledge of human relations,' is related 
to skillful practice as an administrator or supervisor?" The significance of this 
confusion and the pitfalls it presents for legally valid test development were 
pointed out by one of our testing expérts: "The knowledge checklist includes many 
4tems which are more reasonably described as skills. For example, "knowledge of 
team teaching techniques,' is in amd of itself not important to a principal; what 
may be important is the skill at designing, and implementing a team teaching progra 
Any mislabeling of a skill as a knowledge opens the door to a proliferation of the. 
meaningless multiple choice examinations of peripheral knowledge which have no 
demonstrated relation to the ability to plan a program and see that it is carried c. 


Icommunity district interviews are identified as another source of these lists fp.33 
despite the Report's general position that those interviews "did not provide much 
substantive data." (p.133.) 


{ { 
( 
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The study also fails to assess the relative importance of the knowledge/ 
skills listed, either independently, or, as would seem more appropriate, in terms 
of the importance of tasks and duties to which they are supposedly pertinent. 

The knowledge/skills list is sorted only ‘o match the broadest categories in the 
task inventory. Specific knowledges and skills are nowhere matched to scecific 
tasks. Thus, if test items were to be developed for the 20 "most important" tasks 
or the 19 "major" duty areas, or "essential" areas of performance determined fron 
these data, there is no indication of what lmowledges and skills would be tested. 


The only direct attempt to determine the relative importance of the over 
100 knowledges and skills listed was through the minimally acceptable standards 
questionnaire survey in which, as already mentioned (supra, p.5, ), the semple 
was clearly too small and the response rate less than one-third. Moreover, the 
responses to this questionnaire are the ones which the Report described as having 
limited utility for the purpose of discriminating between important and unimportant 
data without reference to other studies of importance presented in the Report. 
(supra. p. 5.3 Report, p. 69.) However, there are no other studies on the 
importance of knowledges and skills. 


7. Unsupported Recommendations for Future Job Analyses 


The.Court Order contemplated that the prototype job analyses would serve és 
"models for future job analyses to be developed by the Board of Education.” (Order, 
Ex. "A", p.6.) The AIR study cannot possibly serve as a model for future procedures 
Te Order also required the consultant to "recommend a program for the selecticn 
and training of persons to conduct subsequent job analyses." (Ibid.) Pending a 
decision as to what modifications in analytic techniques should be made to overec7e 
the problems with the AIR study, there seems no purpose in giving full consideretic:. 
to AIR's recommendations at this time. However, two statements require immediate 
comment. 


- The Report states (p.129): "Future job analyses for the New York school 
system can probably best be carried out largely as an in-house effort with a minire— 
amount of guidance and support by an outside consultant proficient in jo>D analysis 
methods." In the light of the deficiencies in the AIR Report, and the lack of 
evidence that the staff of the Board of Education had an imdependent ard successiut 
rele in the project, we submit that this recommendation is premature. 


The last page of the Report recommends that visits with community school 
boards be omitted in future analyses: unless "necessary to obtain cooperation for 
analysis activities or acceptance of the results..." (Report, p.133.) We have 
already pointed out that the minimal community board consultations and disrezgerd 
of comnunity views in this study were incompatible with the Court's requirements, 
and the recommendation to restrict them further is of course even more So. 


/ 
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The foregoing comments have attempted to identify some of the most 
serious and legally troublesome deficiencies in the AIR Report— 
deficiencies wnich, in themselves, require its rejection: 4s the 
Job analysis required by the Court Order and make imperative a met- 
ing among the parties to discuss the matter further. Plaintiffs do 
not, of course, waive the right to present other considerations re- 
garding the Report in the context of such meeting, or otherwise. 
Nor do we mean to suggest that the Report does not contain valuable 
and usable data or conclusions. For example, we are impressed with 
the recommerdation for combining some supervisory examinations and 
titles (Report, pp.123-7). Support for these recommnerdations, at 
least in the case of some of the positions, is provided by AIR's 
findings both that there is significant overlap among the prototype 
positions as to the most important major duty areas and that the 
differences in emphasis among the three positions are largely a 
function of the greater sophistication and leadership component re- 
quired at higher supervisory levels (Report, pp. 58-63). 


We believe there is room for useful discussion among plaintiffs and 

defendants' representatives as to how these recommendations can 

appropriately be implemented as well as to the urgent matter of how to 

remedy the Report's patent inadequacies as a basis for test develop— 
ment. Thus, I would li. to repeat our request for an early meeting 

* to discuss these matters with appropriate members of the Board. 


Very truly yours, 


Jeanne R. Silver 
JRS/11 
ec: Saul 2. Cohen, Esq. 


HAND DELIVERY 9/23/75 
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Affidavits by Ethel Fitzgerald and Saul Z. Cohen, 
plus exhibits, sworn to May 5, 1976 


LEGAL FILE 
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SOUTHERN DISTRICT OF 


BOSTON M. CHANCE, et al., 
riaintif(Ys. 
- against - 


THE BOARD 0! 
BOARD OF EDU 
OF NEW YORK, 


DEFENDANT BOARD OF EXAMINERS' 
AFFIDAVITS IN OPPOSITION TO 
THE MOTION TO MODIFY THE 

CONSENT JUDGMENT 


KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 
Attorneys for Defendant Board of Examiners 


425 Park Avenue 
New York, New York 10022 


759-8400 
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STATES DISTRICT COURT 


UNITED 


SOUTHERN YORK 


DISTRICT OF NEW 


ee eee eee ee ee we we ewe ee ee ee eee ee ee ee ee ee 


BOSTON M. CHANCE, et al., 


Plaintiffs, 70 Civ. 414277 (6.2L) 


| 
| ~against- : AFFIDAVIT 
| THE BOARD OF EXAMINERS, Gt al., =: j 


Defendants. : 


| STATE OF NEW YORK ) 
| ) SS: 
| COUNTY OF NEW YORK ) 


says: 
1. I am the member of the Board of Examiners 

in charge of By-laws and Legal Matters and am fully fa- 

miliar with the facts herein. This affidavit and the 


annexed affidavit of Saul Z. Cohen, counsel to the Boaré 


ETHEL FITZGERALD, being duly sworn deposes ané 
of the Board of Education and the Chancellor of the City 
School District (hereinafter collectively the "Board of 


Education") to modify the Consent Judgment herein. 


| 
| 
\ 
| 
| 
| 
| 
| 
H 
{ 
of Examiners, are submitted in opposition to the motion | 
| 
| 
| 
Introduction | 
2. The annexed Cohen Affidavit demonstrates 

that the Board of Education's proposed modification is 
nearly identical to proposals made by plaintiffs during 
settlement discussions between the parties as long ago as | 
1972 and 1973. This affidavit demonstrates that the Boarc 


of Education's proposal is totally objectionable and 


contrary to New York Constitutional and statutory law. 


3. The true purpose of this motion is to brine 


about a substantial change in the New york Education Law 
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| which underlies the permanent Plan for plenary examinations 


| 


which is part of the Consent Judgment. Thus, the "merit 

i 
and fitness" system contemplated by New York law will be 

1 
vitiated. The Board of Education's Purported justifications 


for this motion are, upon analysis, mere pretexts. 
| Further, put in historical context, the Board of Education's 
current motion is neither its first attempt to interfere 


with the Board of Examiners’ functions, nor, as shown in 


|e ane. semen 


the annexed Cohen Affidavit, its first attempt to destroy 
a settlement reached between the parties in this case. 
The Functions of the 


Board of Examiners Under 
New York State Law 


4. The Board of Examiners was created by New 


York State law nearly eighty years ago as part of the surce ' 


a 


that New York City's schools would be staffed with persons , ° 


of civil service reform. The Board was created to insure | 
selected solely upon their "merit and fitness" for the 
position as determined by "objective" examination by the | 
Examiners rather than upon extraneous factors, such as 
political or other affiliations. 

5. Over the years, certain forces have attemptec ; 
to abolish or emasculate the Board of Examiners and its | 


examinations. Since the Board of Examiners is an inde- 
pendent state agency as well as, for certain purposes, 
part of the Board of Education,* there has often been an 
administrative tension between the two agencies. In fact, 


er ensteneteesrtaenneeeNnconetnens 


* Thus, e.g., the Board of Examiners’ budget comes from 
the Board of Education. 


the instant motion is no 


of Education improperly 


Examiners' independent 
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to destroy that requirement by ordering the Board of | 
Examiners to administer a proposal which incorporates the | 
Board of Education's views as to the content of supervisory 
examinations. 
li. A review of the Board of Education's pro- 


posal itself also demonstrates that it would violate 


New York law. Thus, phase one of the Board of Education's 
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E. Each and every applicant who satisfies 
the "minimum education and experience requirements 
Promulgated by the Chancellor will obtain a provisional 
license and be eligible for appointment. So long as the 
Chancellor's requirements are met, the Board of Examiners 


will not have it within their power to rate an applicant 


unqualified. 


we 
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13. Although the Board of Education has included 


the requirement that a candidate complete a single written 
@¢ssay as part of phase one. of their proposal, the Board of 
Examiners can "evaluate and comment on the candidate's 
Written communication skills” (Proposal, p.) 3). but it 
is unclear whether they would be empowe:2d to evaluate 
and comment upon the applicant's substantive response to 
the subject of the essay. Moreover, no matter how poor 
the applicant's communication skills and no matter how 
unfit the applicant appears to be from his substantive 
response, the Board of Examiners can comment, but it 
Cannot declare the applicant ineligible. 

14. Thus, phase one of the Board of Education's 
Proposal would require that an applicant who is totally 
unfit to serve as a supervisc be provisionally licensed 
and declared eligible for appointment if he satisfies the 
Chancellor's eligibility requirements and can express 
himself well in writing. This result would be in total 
contravention of the requirement set forth in New York's 
Constiti ion and Education Law that an applicant may not 
serve aS a supervisor unless he demonstrates his "merit 
and fitness" fr the position by passing a qualifying 
cbjective examination prepared and administered by the 


Board of Examiners. 


15. The second phase of the Board of Education's 


proposal is also totally deficient when measured by the 


requirements of New York law. It calls for the appointing 


| 
| 
| 
| 


authorities, rather than the Board of Examiners, to conduct | 


on the job evaluations of each provisionally licensed 


Supervisor after one year on the job. The Education Law 
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; requires licensure based upon objective qualifying exami- 


= 


‘nations "“prepare[d]) and administerf[ed]" by the Board of 
Examiners. Thus, the Board of Education's Proposal is 
objectionable for two reasons. First, since the appointing 


authorities will conduct the evaluations it removes part 
of the examination process from the Board of Examiners' 
control. The Board of Examiners would not make the 
final determination of the applicant's fitness for 

lice strc pecond, it ralses ‘the POSsability thet )siub- 
jective factors will enter into licensure determinations 
and therefore runs afoul of the requirement that super- 
visory examinations be “objective".* 

16. Finally, comment must be made on part V of 
the Board of Education's proposal dealing with the "Board 
of Examiners Staff", First, it is hypocritical since almost 
a year ago the Board of Examiners turned over to the Board 
of Education proposed resolutions to restructure the 
Examiners’ staff by civil service tests. Second, it is 
unnecessary because the Plan which is Part of the’ Consent 
Judgment presently calls for restructuring and retraining 
the Examiners ‘start, (See pages 20-21 of the present 
Plan, a@ COpy Of which is Part Of Exhibit B te the Boare 
of Examiners' motion to implement the Judgment.) Third, 
it is inconsistent since if the Board of Education's 
proposed modification were adopted, the Board of Examiners 


would be reduced to the role of clerks checking whether 


*In contrast, under the permanent Plan for plenary exami- 
nations which is part of the Consent Judgment, the Board of 
Examiners itself conducts the on-the-job evaluations cf 
Provisionally licensed supervisors and determines whether 
the person is fit for permanent licensure. 


| applicants satisfy the Chancellor's eligibility requiremen 
'Since that would be so, why should the Examiners' staff 
receive “training in E.E.0:C; testing and yalidation 
guidelines." (Board of Education's Proposal, p. 6). 
Fourth, to an extent it is not relevant to the subject of 
this lawsuit which has nothing whatsoever to do with 
employment opportunities on the staff of the Board of 
Examiners. 

| Upon Analysis, the Board of 

Education's Purported 


Justifications for the Modi<‘i- 
cation Sought Are Without Bar s 


17. As is shown above, the Board of Education's 
proposal for the selection and licensing of supervisors 
would permanently vitiate the requirements of New York's 
Constitution and Education Law. As is shown below, each 


of the justifications advanced by the Board of Education 


for their modification of the Consent Judgment herein not 


only fail to meet the legal requirements for the modifi- 


accompanying memorandum of law), but are, upon analysis, 


without merit. 


I. The Suoposed Inadequacy of 
the Prototype Job Analyses 
re 


cation of that Judgment (see the Board of Examiners' 
| 18. Under the permanent Plan for plenary exani- 
| 


nations, the first step in the preparation of Step 1 
examinations is the development of prototype job analyses 


of three prototypical Supervisory positions by American 
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|experienced 


‘deve lopment 


affidavits ana of 


Exhipa t ley OALR sre xperience is set forth 


pages:.13-227 ef its P includes several projects 


for New York City's Department of Personnel, as well as 


‘diwepee projects for both the Federal Government and 
[privat e industry. 
19. As is shown 
AIR Proposal was accepted by 
the Board authorized the execution 


AIR. As is shown in the Christen 


the Board of Education's contract with AIR called for 
the payment of $36,695 to AIR. What is not set forth in 
Christen Affidavit, but is apparent from AIR's Proposal, 
is that, under its contract, AIR is obligated to 


". . . (1) analyze three supervisory 
positions within the New York Ley 
School System in such a way as to 
constitute prototypes for future 
analyses of other positions, (2) re- 
view existing job titles for the 
appropriateness of combining titles 
and/or creating new titles, and (3) 
recommend a selection and training 
Program for job analysts." (AIR 
Proposal, p. 1.) 


| 
| 
| 


{ 
| 
' 
| 
| 
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: Thus, other than preparing three job analyses, AIR is 


obligated to do a number of things -- create the analvses 
in such a way that they will serve as prototypes for 
analyses of other positions; review all existing job 


titles; and prepare a training program for in-house Boare@ 


; O£ Education personnel who will prepare future analyses. 


20. The Board of Education has contended in its 
motion papers that the instant motion should be granted 
because "the first job analysis conducted pursuant to the 
Plan proved inadequate and had to be rejected." (Christen 
Affidavit, para. ll (a) :) It seems clear to the Board of 
Examiners that whether or not the three prototype AIR job 
analyses are adequate is not the real issue. Every expert 
(including plaintiffs' own testing expert in this case) 
and every court which has considered the question, has 
concluded that a proper Job analysis is a prerequisite 
to the development of job related, non-discriminatory 
examinations. The EEOC Guidelines on Employee Selection 
Procedures are in agreement. Thus, if there are to be 
objective qualifying examinations as required by New York 
law, jok analyses must be Prepared. If the prototype 
analyses prepared by the Board of Fducation's consultants 
are actually inadequate, their defects should be remedied 


Or, if that is not possible, they should be done over. 


| JOb analyses are necessary for the creation of job-related 


examinations. In this very case, the affidavit of 


Plaintiffs’ own testing expert, Dr. Richard S. Barrett, 


Submitted in support of plaintiffs' motion for a preliminary 


injunction in 1970, stated that: 


~ | 


21. As noted above, there can be no question that 


| 
| 
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uae - fer a test at this levej fi. 62 the 
Supervisory level] to be justified on the 
basis of content validity, it is necessary 
that the job be analysed [sic], good and 
poor performance definea, questions 
relevent to significant aspects of the 
job prepared, level and acceptability 
of answers defined, and test scorers 
trained and supervised." (Barrett 
Affidavit, sworn to October is, 1976, 
Para. 4)(Emphasis added.) 


22. Plaintiffs' brief in the Second Cixveurt 


; seeking affirmance of the preliminary injunction contended 


that the performance of a job analysis is "the first and 
essential step in developing a job-related examination." 
(See Brief for Plaintiffs-Appellees, Appeal No. TI=Z021 | 
p. 4). Apparently, plaintiffs are still of the same 
opinion that "valid job analyses are the essential under- 
Pinning of job-related examinations " (Affidavit of 
Jeanne R. Silver, sworn to Bpril 26, 1976, para. 14).* 
23. When Judge Mansfield rendered his decision 
dated July 14,1971 granting plaintiffs' motion for pre- 
liminary injunction herein, he specifically held that 
in order to create a job-related examination which will 
be validated by "content validity"** a job analysis of 


the position in question must be prepared: 


seer ee nero 


*Since plaintiffs concede that a job analysis is necessary 
for the construction of a job-related examination but never- 
theless are willing to forego the use of job analyses in 

the future here, then, logically, it must necessarily follow 
that either the Board of Education's Proposal would not 

lead to job-related examinations or the Board of Education's 
Proposal does not require examinations. 


**As defined by Judge Mansfield in his July 14,197) 
Opinion, "validation" of an examination is a means of 
showing that the examination is "reasonably capable of 
measuring 'what it purports to measure'". One of the 

means of validating an examination is by demonstrating 
"content validity" which Judge Mansfield defined to mean 

", « » insugling] that as to subject matter the examination 
will elicit from the candidate information that is relevant 


e a ee e r) se Co SS a a 
: : 
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"In constructing an examination that 
will have ‘content validity,' the preferred 
course is first to have an empirical analysis 
made of the position for which it is given, 
usually by experts or professionals in the 
field. Such an analysis requires a stucy to 
be made of the duties of the job, of the 
performance by those already occupying it, 
and of the elements, aspects and character- 
istics that make for successful performance. 
Questions are then formulated, selective 
procedures established, and criteria 
prepared for examiners that should elicit 
information enabling them to measure these 
characteristics, skills and proficiency in 
a candidate and determine his capacity to 
do the job satisfactorily." 330 F. Supp. 
203, 216. 


24. Both the United States Supreme Court in 
Albemarle Paper Co. v. Moody, 422 U.S. 405, 429-435 (1975), 
and the Second Circuit in a number of cases other than 
Chance have also held that the creation of a job analysis 
is required before a job-related examination can be con- 
Structed as content valid. See e.g. Vulcan Society v. 
Civil Service Com'n, 490 F.24 387, 393-397 (2d Cir. 1973): 
Bridgeport Guardians v. Bridgeport Civil Service Comm'n, 
482 F.20 1333, 1337-1338 (24 Cir. 1973). 

25. Furthermore, the EEOC "Guidelines on 
Employee Selection Procedures," 29 CFR Part 1607, also 
provide that in order to create content valid examinations 
a job analysis must first be conducted for the position 
in question. Thus, the Guidelines provide that 

", . . evidence for content or construct 

validity should be accompanied by sufficient 

information from job analyses to demonstrate 

the relevance of the content (in the case of 

job knowledge or proficiency tests) or 

construct (in the case of trait measures)." 


29 CFR § 1607.5(a). See also 29 CFR 
§ 1607.5(b) (3). 
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26. Because of the universal recognition that 
job analyses are required before preparing a job-related 
examination, it is clear that the adequacy of the prototvpe 
job analyses are not a genuine issue. Assuming arcuendo 
that those analyses are totally inadequate and unacceptable, 


at most this would mean that the Board of Education would 


j; have to spend a sum of money, certainly no more than the 


$36,699 paid to AIR,* to have new prototype job analyses 


Prepared. But the Board of Education's total operating 
Budget for 1975-1976 is about $2.25 billion. Thus, it is 
quite clear that even the expenditure of another $36,000 
for new prototype job analyses will not have a significant 
impact on either the Board of Education's budget or 
quality education in the New York City schools. 

27. It was assumed above for the sake of argument} 
that the AIR prototype job analyses are totally unacceptable. 
Although, as noted above, the Board of Examiners sees no 
purpose here in debating the adequacy of the AIR analyses, 
that assumption is open to substantial question for several 
reasons. First, the permanent Plan for plenary examinations 
(Exhibit B to the Board of Examiners motion to implement 
the Consent Judgment) required the Board of Education to 
obtain advisory opinions about AIR's prototype job analyses 


from persons from five groups: 


*If the $36,699 referred to in the Christen Affidavit is the, 
total contract cost with AIR, even the total replacement 

of the AIR job analyses from scratch will not cost that 
much. As noted above, the Board of Education's contract 
requires AIR to do a number of things other than prepare 
three job analyses. 
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"1. A Community Superintendent or Central 
School Superintendent. 


2. A college or university specialist in 
the relevant area. 


3. A personnel specialist from outside the 
New York City School System. 


4. An incumbent supervisor in the relevant 
category. 
5. A Community School Board representative 


designated by the Chancellor." 
' Yet, the Board of Education has not seen fit to submit to 


this Court copies of each of the advisory opinions, or to 


even refer to all of them in its motion papers. 


| 
| 28. As indicated in the memorandum dated 
—. 11, 1975 from Mr. Harold Siegel, the Board of 


Education's Secretary, to the members of that Board (a copy 


of which is annexed as Exhibit C to the Board of Examiners' - 


motion to implement), the Board of Education obtained 


advisory opinions from six different persons. Yet, it 

has only referred to and furnished a copy of the opinion 
of Robert G. Owens, the most critical of all of the 
Opinions.* So that the record is complete, it should be 
noted that the other advisory opinions are quite favorable 
to the AIR analyses and complimentary to AIR. (Copies of 


those other advisory opinions are annexed hereto as 


*One of Mr. Owens' major criticisms was that the AIR job 
analyses are not oriented to the future but rather reflect 
what supervisors do at present. However, the EEOC Guide- 
lines (see 29 C.F.R. § 1607.5) in accord with other 
professional thought provide that job analyses are intencec 
to measure knowledge, skills and behavior necessary for the 


position now. And the permanent Plan for plenary examinatics 


so provides. 
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| Exhibit 2.) Thus, e.g., Seymour Bernstein of Sim 


: ‘ 
| Associates, personnel consultants, concludes tha 


i factory procedures were employed in all steps" and 


general, the consultants’ procedures were found to be 


| standards.' 


| 


extremely comprehensive and in keeping with acceptable 


! 


Similarly, Mr. Nicholas Ciccheti, Superin- 
tendent of Community School District 11, concluded that 
AIR's analyses "were thorough and related to tasks" and 
that it “did a good job.” 

23. Second, in addition to the favorable reviews 
given to the AIR analyses by five of the ©*x reviewers 
Gesignated by the Board of Education, it is also noteworthy 
that Development Dimensions, Inc., the independent con- 
sulting firm which is to prepare the three prototype 
examinations from the AIR job analyses, also supported 
the adequacy of those analyses. Thus, Development 
Dimensions, Inc. concluded that: 


". « « the AIR job analysis can be used 
by Development Dimensions towards the 
development of the prototype examinations 
in accordance with the final judgment of 
the Court in the Chance v. Board of 
Education case. In addition, we are 
confident the prototype examinations can 
be content validated in accordance with 
the Principles for the Validation and 
Use of Personnel Selection Procedures 

of the Division of Industrial- 
Organizational Psychology of the 
American Psychological Association 

and defended in Court by Development 
Dimensions." (See Exhibit D to the 
Board of Examiners' motion to implement 
the Consent Judgment.) 


30. Third, although the Board of Education's 


motion papers emphasize the views of the Chancellor's 


%s. 


rn 


687a 


| 
| Advisory Council on Personnel Selection* as to the AIR 
| 


ea nor any provision of law delegates any power or 


analyses, that emphasis is quite misleading. Neither the 


| function to the Advisory Council with regard to super- 
visory examinations or, for that matter, job analyses. 
31. Moreover, none of the members of the Council 
| are testing professionals who have expertise with regard to 
the proper content of job analyses. Further, it would 


| appear that the Council was used by the Board of Education 


| 
a an attempt to buttress a political decision previously 
ian but lacking in support because of the favorable views 


expressed in the advisory opinions.** 


*The Council was created to aid the appointing authorities 
in administering the so-called "Circular 30" temporary 
system for the selection of “acting” supervisors which was 
adopted by the Board of Education following the issuance 
of a preliminary injunction herein. Its sole advisory 
function will, in large part, cease when the permanent 
Plan for a comprehensive system of plenary supervisory 
examinations is implemented. At that time, no person 
will be able to be selected for such a supervisory 
position who does not possess a license obtained by 
passing a plenary examination prepared and administered 
by the Board of Examiners. 


**At the conference with this Court on January 22, 1976, the 
Board of Education was given an additional six weeks (to 
March 4, 1976) to carry out its responsibilities under the 
Plan with regard to the prototype job analyses. Although 
during 1975 the Council repeatedly requested an opportunity 
to express its views with regard to the job analyses, it 
was only after that conference, specifically at the 
Council's meeting on February 19, 1976 that it was 
requested to "review the [AIR] Report and send recommen- 
dations prior to the March 4, 1976 date." (Minutes of 
Meeting.). At that meeting, Mr. Frank C. Arricale,. the 
head of the Board of Education's Division of Personnel, 

and the Executive Secretary of the Council raised the 
question "What does an examination add to state competency 
based certification?" and "strongly urged" the Council to 
communicate its views to the Chancellor. Dr. Gerald 
Brooks, Director of the Office of Community Liaison of 

the Board's Division of Personnel then drafted the letter 
which is Exhibit 2 to the Christen Affidavit. 


ot 


“# 
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| 32. To summarize,it is universally recognized 


| that it 2S necessary to conduct a job analysis of a positior 
| 


) in order to thereafter develop a job-related examination 


| for that position. The Plan for plenary examinations which 


is now part of the Consent Judgment required AIR, an 


| 
i 


experienced consulting firm, to prepare three prototype 
job analyses. Despite overwhelmingly favorable opinions 
about those analyses, the Board of Education has deemed 

to find them inadequate. Clearly then, if the AIR analyses 
are inadequate, their defects should be remedied or those 
analyses should be redone in a proper fashion. And just 
as clearly, the supposed inadequacies in the AIR analyses 
are not a proper basis to replace the permanent Plan for 
Plenary examinations which is now part of the Consent 


Judgment. 


ii. The City's Current Fiscal Situation 


33. The second purported justification for the 
Board of Education's motion to modify the Judgment is that 
"the City's present fiscal crisis has reguired the Board 
of Education to cut back on expenses" (Christen Affidavit, 
Para. 11(b)) and that, in the Board of Education's view, 
money to be spent on the implementation of the Plan ror 
plenary examinations would better be spent in other ways. 
No one can question that New York City is currently under 
going a fiscal crisis which has had an impact upon the 
budget of the Board of Education. However, as is shown 


below, that fact cannot justify granting the instant motion. 
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34. First, sirce underlying the permanent Plan 

| are requirements of New York's Constitution and Education 
Law, the Board of Education is in reality seeking to justify 
| destruction of the “merit" system mandated by New York 


; law. That merit system has been part of New York law for 


|Many years, even during the Great Depression. Clearly, a 
| temporary period of fiscal stringencyis not a sufficient 


j 
; Cause to destroy that system. And, it .s respectfully sub- 


| mitted that whether it is or is not should not be for this 


t, s 
Court to determine. 


35. Second, it is clear that the City's fiscal 

Situation was already a matter of public knowledge in 

j date 1974 and early 1975 when the permanent Plan was 
submitted to this Court, approved by it and made a part 
of the Judgment. This being so, the fiscal crisis cannot 
be deemed an unforeseen change in circumstances so as to 
justify modification of the Consent Judgement. 

36. Annexed hereto collectively as Exhibit 3, 
are a number of newspaper articles which demonstrate what 
was public knowledge about the City's fiscal crisis from 
March 1974 through March 1975. These articles show the 
following: 

a. In March, 1974, Mayor Beame indicated 
that the City was faced with "an insuperable" budget 
deficit of $1.499 billion and would require assistence 
from Albany and Washington to make up the difference. 
N.Y. Times, March 23, 1974, p. 34, col. 2. 

b. In October, 1974, Maycr Beame indicated 
that New York City was in a budget crisis and that the 
“budget gap" for the 1975-1976 fiscal year was "in the 
hundreds of millions of dollars." N.Y. Times, October 18, 


1974, Pp. 30, col. 1. 


c. An October, 1974 survey of various fiscal 
authorities in and out of government conducted by The New 
York Times indicated that the government of New York City 

| was in deeper economic trouble than at any time since the 
|Great Depression of the 1930' N.Y. Times, October 27, 
a074, OB. i, Gel. 1, 

A In a November, 1974 editorial, The New 
York Times ste _. chat the "clear implication of the latest 
tieires on New York City's economy is that this city is 


sliding into bankruptcy with dismaying speed." N.Y. Times, 


e. On November 9, 1974, Mayor Beame ordered 
a $330 million cut in pay and services in response to what 
he called "an emergency" and “a totally unheard of situ- 
ation." N.Y. Times, November 9, 1974, p. 1, col. 2. 

f. Later in November, 1974, Mayor Beame, 
proclaiming "the toughest austerity program since the 


Depression,” announced that 1510 city employees would be 


| 
! 
i 
| 
| 
| 
November 4, 1974, p. 36, col. 2. 


dismissed as Phase One of the City's cut-backs, that a 
vacancy freeze would be imposed on every city agency, 

and that the city might have to fire as many as 33,000 
employess before the end of the fiscal year on June 30, 
1975 to close a $330 million budget deficit. Daily News. 
November 206, 1974, p. 3; N.Y. Times, November 23, 1974, 

Pp. 1, col. &. 

g.- In late November, 1974, James F. Regan, 

| president of the Board of Education, said in response to 


* request from Mayor Beame to make savings that the 


central Board of Education was willing t trim $45 million 


Me Nd ; , 2 


ed 


from its $1 billion operating budget* to help out in the 


fiscal crisis. N.Y. Times, November 28, 1974, p. 1, col. 6&. 


h. In December, 1974, the Board of Educa- 
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tion responded to "the grim fiscal reality of the city” by 


reducing its proposed capital budget 70% from $450 mil- 
lion to $130 million and eliminating li building projects 
and postponing 13 others. N.¥. Times, December 13, 1974, 
BS. Oe, COL. 1. | 
i. Also in December, 1974, Mayor Beame 

announced Phase Two of the City's austerity program, 
calling for the dismissal of 3,725 city employees, includ— 
ing 1100 teachers and other school employees and substi- 
tute teachers equivalent to 875 full-time teachers. N.Y. 


Times, December 12, 1974, p. 1, col. 8. 


j. In mid-January, 1975, Phase Three of 


the City’s austerity pian was announced: it called for the 


RRS + REC RINE wma = anes 


forced retirement of some City employees and the dismissal 
of 4,050 policemen, firemen, evactase and other City 
workers. Daily News, January 16, 1975, p. 2; N.Y. Times, 
wanuary 17, 1975, p. 37, col. 1; 


k. In February, 1975, Mayox Beame unounced 


ee and The New York Times said in a lead editorial that New 
ie York City faced "a fiscal crisis from which there can be 

a 

Z no escape without drastic cuts in wersonnel and services 
oe and substantial increases in taxes." Daily News, February 
woh 16, 1975, p. 3; N.Y. Times, February 18, 1975, D. 28 coi. 1. 


*As indicated below, the total budget of the central Board 

of Education and of the 32 community school boards for 

1975-1976 was about $2.25 billion. However, the. central 

Board's Siiare was about $1 billion. 
Perey oR ye cam ~ i cae a ’ 2 . > ~@ 
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| 
ae a $1.68 billion budget gap for the City's 1975-1976 pusset, | 
| 
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37. Third, not only was this fiscal situation 
foreseeable in 1974 and 1975 but it has not caused the 
kind of "grievous wrong" which, as indicated in the Board 
of Examiners’ accompanying memorandum of law in opposition 
to this motion, is necessary to modify the Consent Judgment 
herein. in fact, the Board of Education does not claim 
that compliance with the Judgment is now cauSing any 
hardship. For even assuming arguendo that the prototype 
job analyses must be completely done over, at most another 
$36,000 must be expended. In view of the total education 
budget for the New York City Schools of $2.25 billion, the 
expenditure of that sum would not cause any hardship. 

And the Board of Education is already obligated by contract 
with Development Dimensions Inc., to pay that firm to 
create and validate the three prototype examinations. * 

38. Fourth, the Board of Education has not even 
shewn that compliance with the Judgment might cause op- 
pressive hardship in the future. It cannot be deemed op- 
pressive hardship to fund the "merit and fitness’ system 
for the selection and licensing of supervisors which is 
mandated by New York law. Moreover, contrary to the 
statement made in the Christen Affidavit, para. 31, it is 
quite clear that the cost of administering the prototype 
examinations will be substantially less than the $150 per 
applicant forecast by the Board of Education's unidentified 


"experts". The Board of Examiners informed the Board of 


*The Board of Education entered into a contract with 
Development Dimensions in June 1975 pursuant to a reso- 
lution adopted by that Board at a meeting on January 27, 
1975. A copy of that resolution is annexed hereto as 


@ 
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| 
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| 


| 
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Education months ago that the cost of administering the 
prototype examinations will be very substantially less 
than the pre-1970 cost per applicant. This results in 


large part from the flexible assessment center techniave 


which is to be used as part one under the permanent Plan. 

39. Further, once the permanent Plan is really 
under way, both the job analyses and the examinations will 
be prepared by in-house personnel of the Board of Educa- 
tion and Board of Examiners respectively.* This will no 
doubt be less costly than the use of outside consultants. | 

40. In addition, the impact’ of the City's | 
fiscal crisis on the Board of Education's budget should 
be substantially essened by the so-called Stavisky Law | 
which was recently passed by the New York legislature over |. 
the Governor's veto and went into effect immediately. That | 
law (a copy of which is annexed hereto as Exhibit 5) 

Places a floor under the minimum City appropriation for 
education in this fiscal year and in future fiscal years. 

41. Although efforts are apparently being | 
made to compromise, it has been estimated that the effect | 
of this Law as it presently stands is to mandate the re- 
storation of something between $140 to $180 million to 
the Board cf Education's current budget and to require 


greater budget stability for the New York City schools in 


the future. 


*The Board of Examiners' motion to implement the Consent 
Judgment seeks to authorize and direct the Examiners to 
prepare prototype job analyses using its consultants. 
That motion does not seek authority for the Examiners to 
prepare all job analyses. 


* 
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42. Fifth, the Board of Examiners has repeatedly 


| indicated its willingness to work together with the Boaré 
, Of Education in order to implement the permanent Plan in e 
manner which will minimize costs. 

| Was also informed of the Examiners' Suggestions of ways to 
 mueuarans costs Thus, e.g., the Board of Examiners 
Suggested raising the application fee from the current $20 
per applicant; and sugg2sted possible adjustment of rates 
of pay for examination assistants. 

43. More recently, the Boara@ of Examiners met 
with the Board of Education in a cooperative effort to 
resolve the matters presently before this Court. Followinc 
that meeting, the Board of Examiners Suggested that the 
way to retain the Plan and the "merit" system required by 
State law while at the same time minimizing costs is to 
complete the prototype job analyses, prepare the prototype 
examinations and then defer actual administration of those 
Prototype examinations until supervisors are needed in 
those positions. The Board of Examiners’ suggestion was 
made in the form of a letter dated March 18, 1976 from Saul 
Z. Cohen, its counsel in this case, to Deborah Rothman, 
counsel for the Board of Education (a copy of which is 
annexed hereto as Exhibit 6). 

44. Thus, it appears to the Board of Examiners 
that the Board of Education is using the existence of the 
City’s current financial situation as a justification to 
Subvert the "merit and fitness" System. After all, the 
Examiners' suggestions show that it has not insisted that 


| €xaminations be conducted unless they are actually needed 


for a particular position and that it otherwise intends to 


“oe ps 
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implement the permanent Plan in a realistic fashion. 

Purther, since tne Board of Education is already oblicatec 
to pay for. the prototype analyses and examinations, imple- 
mentation of the Plan at this time will not cause any | 


Significant additional expenditure by the Board of Education. 


III. The Present Personnel Requirements 


in the City's Schools 


45. The Board of Education's third purported 


justification for its motion is that "there are few vacan- 
cies in any supezvisory positions at the present time, | 
making the development of an elaborate job analysis and j 
Phase 1 examine:i10n scheme for each supervisory title ... 
particularly wasteful." (Christen Affidavit, para. 11l(c).) 
This justification is also baseless. 

46. First, nothing in the permanent Plan requires: 
the preparation at this time of job analyses for each 
Supervisory position or of step 1 examinations for each 
position. What the Plan does require is the preparation 
of three prcesotype job analyses and step 1 examinations. 
But, as already indicated, those prototypes are to be 
prepared vy independent consultants and the Board of 
Education is already obligated to pay for their services. 

47. Second, even in the future, the Plan does 
not contemplate separate analyses and separate step 1 
examinations for each of 44 supervisory positions. On 
toe contrary, the Plan provider for unification of super- 
visory’ titles and for common tests yor more than one 


position. (Plan, pp. 5-6; see Exhibit B to the Board of 


Examiners' moticn to implement) . 


Ge Re 
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48. Third, while it is not clear whether the 

Board of Education's motion concedes that there are some 

supervisory vacancies at present (compare Christen 


Affidavit, paras. 1l(c) and 36), it seems epparent that 


there are vacancies in certain positions, suc™ as prin- 
Ccipalships at all levels of the New York (:*° school s “«’.em.! 
Significantly, the position of principal cf elementary 
schools is one of the prototypical pcsitions under tie 
permanent Plan for which prototype analyses .1é exami- 
nations must be prepared. 


49. In fact, it wouid appear «:* the Board of 


ve 


Education has been using a device -- the temporary ap- 
pointment of so-called "interim actings” -- to avoid the 
need to fill vacancies in the manner provided by law. For 
example, annexed hereto as Exhibit 7 is a copy of "Per- 
sonnel Memorandum No. 95" dated Jcnuary 29, 1976 from 
Frank C. Arricale, the Executive Director of tre Posri 

of Education's Division of Personnel, inst-ucting all 


appointing authorities to use "interim actings". for 


— 


principalship vacancies. 


50. Moreover, the Board of Examiners continues 
to receive requests from "acting" supervisors to be evai- | 
uated under the "interim" on-the-job evaluation system.* 
It should not be surprising that there are vacancies since 
there are approximately 4000 supervisors in the New York 
City school system and many are either eligible for retire- 


ment or nearing eligibility. Concern about their persio:s 


among those who are eligible to reii:w has led some to 


*To date, about 1100 supervisors, many of them members of 
Plaintiffs' class, have received licenses under the so- 
called “interim" on-the-job evaluaticn system authorized 
as the first part of the settlement of this action. 
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retire and may well lead to an increase in retirements. 


51. Fourth, whether or not there are vacancies 
at present, it is clear that at some point in the future 
there will be. Thus, the current personnel needs of the 
City's schools cannot justify modifying the Consent Judgmen= 
and thus destroying the "merit" system. That system is 
intended to govern the selection and licensing of super- 


visors at all times and whenever vacancies occur. 


52. Fifth, the Board of Examiners understands 


that, during the Great Depression and again on more than 


One occasion in the last few years, there have been excess 


numbers of teachers or supervisors without positions. In 


addition, as shown above, the City's present financial 


<_enemenet na seem 


plight was public knowledce in 1974 ana @ariy i975. Thus, 
for these reasons, the fact that there are fewer or no 
supervisory vacancies in the City's schools at present 


cannot be fsemed unforeseen. 


IV. The On-The-Job Evaluations 


senaeeeenemeeeeeipeseermectepen eteen ae ae EE 


53. The Board of Education's last purported 
justification for its motion is that "the appointing 
authorities rather than examination assistants should 
conduct on-the-job evaluations". Of course, this is less 
a justification than the Board of Education's conclusion 
as to the procedure it wouid now like to adopt. In any 
event, this "justification" is equally without basis. 

54. First, as shown above in this affidavit, 


the change in the structure of the on-the-job evaluation 


SN I ees oe eee | —eeenmereeterecureuananeenee 


portion of the permanent Plan would violate the require- 


ments of New York's Constitution and Educatioy Law by 


» 


@ 


| 
| 
| applicant's fitness and by raising the possibility that 
non-objective factors will enter into that determination. 
| 

55. Second, under section 2573(1) (b) of the 


Education Law, the appointing authorities (i.e., the Central 
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removing the Examiners from the determination of the 


Board of Education or community school boards) have an 
opportunity to evaluate the performance of supervisors 
during the "probationary period of three years" that each 
supervisor must serve after appointment. Thus, the 
Opinions of those "who come into daily contact with the 
supervisors" (Christen Affidavit, para. 40) are taken into 
account in determinations whether the supervisor will 
receive tenure. But the Education Law also provides that 
no person is eligible to be appointed to such a super- 
visory position without receiving a license as a result 
of passing a Board of Examiners' test. And that test must 
be "cbjective". (See Rockowitz Affidavit, paras. 5-7). 

56. Third, since the "interim" on-the-job 
evaluation system was in effect during 1974 and early 
1975 prior to the entry of this Court's order incorporating 
the permanent Plan as part of the Consent Judgment, the 
Board of Education's current preferences cannot be said 
to be "unforeseen". Nor can the present evaluations be 
said to give rise to "grievous harm". 

57. Fourth, it is doubtful that a shift of on- 
the-job evaluations to the appointing authorities would 
Save money since someone must administer those evaluations. 

58. Fifth, all this being so, the Board of 
Examiners nevertheless suggested to the Board of Education 


in March 1976 (see Exhibit 6 hereto) that it would be 
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willing to discuss "the elimination Or substantial modifi- 


cation of the present Step 2 performance evaluations" so 


long as "a permanent license would be issued after the 


successful completion of the Step 1 examination." In other) 


words, if the Board of Education does not deem it desirable 
for the Board of Examiners to conduct performance evalu- 
ations in the field, the Examiners are willing to discuss 
Such a change. However, the Examiners must retain the 


final decision on the candidate's fitness for licensure. 


Conclusion 

59. It should be readily apparent from the 
foregoing that the Board of Education's motion t modify 
the Consent Judgment should be denied. The Board of 
Education's motion is an attempt to vitiate New York's 
Constitutional and statutory "merit and fitness" system. 
Its proposal, if adopted, would accomplish that goal. Its 
purported justifications for its motion are transparent 


and baseless. 


As rit 5 ea oe oe 


Ethe Fitzgerald 


Sworn to before me this 


~ 
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a, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON ™. CHANCE, et al., 


Plaintiffs, 
AFFIDAVIT 
-against- 
70 Civ. 4141 
THE BOARD OF EXAMINERS AND THE ; (nf. 
BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK ) 
; 88.; 
COUNTY OF NEW YORK ) 


SAUL Z. COHEN, being duly sworn, deposes and says: 


1. I am a member of the firm of Kaye, Scholer, 
Fierman, Hays & Handler, covnsel for the Board of Examiners 
herein. I have been in overail charge in the legal repre- 
sentation of the Board of Examiners in this action since 
its commencement in 1970 and am fully familiar with the 
matters set forth herein. 
2. As is shown below, the Board of Education's 


initial response to this case in 1970 was to take a neutral 


position and to leave its defense to the Board of Examiners. 


Since then, the Board of Education has adopted a number of 
varying postures. It is ludicrous to characterize it as 
"the primary defendant". (Christen Affidavit, para. 53.) 
As is also shown below, the Board of Education's present 
proposal is nearly identical to settlement proposals made 
by plaintiffs in 1972-1973 and rejected by the Board of 


Examiners at that time. 


i 
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The Board of Education's 
Varying Postures in this 
Case. 


3. This action began in the latter part of 1970 ,; 
| and, shortly thereafter, plaintiffs moved for a preliminary ' 
injunction to halt a particular supervisory examination | 
which was then scheduled. The Board of Education's response 
} to that motion was to take the position that “ince super- 
visory examinations were "the sole statutory responsibility” 
} of the Board of Examiners, it rather than the Board of a) 
cation should defend the examination procedures in this 

} case. Thus, the Board of Education submitted the affidavit 
of its President, Murry Bergtraum, sworn to October 26, 1970 
i (a copy of which is annexed hereto as Exhibit 8) which 

| stated: 

| "The Board's position is that the sole 

statutory responsibility for the admin- 


istration of tests for Supervisory per- 
sonnel lies with the Board of Examiners. 


Since Education Law § 2569 devolves the 

duty upon the Board or Examiners to admin- 

ister all license examinations it is the 

position of the Board of Education that 

the Board of Examiners should Satisfy the 

burden of defending their examination prco- 
cedures." (Paras. 13 and 15) 

| Thereafter, during the course of proceedings relating to 

| Plaintiffs' motion for a preliminary injunction both in this 
} Court and in the Second Circuit, the Board of Education toox 
a neutral stance and never even submitted a memorandum of 

I law. 

4. As is more fully shown in paragraph 8 of the 

| Rockowitz Affidavit submitted in Support of the Board of 
Examiners’ motion to implement the Consent Judgment (the 

| "Rockowitz Affidavit"), following the Second Circuit's 


affirmance of the preliminary injunction, the Board of 


/02a 
Examiners moved, by notice of motion dated June 1, i972, to 
modify that injunction to permit new plenary supervisory 
examinations pursuant to a new System which was submitted 
with that motion. In response to that motion, the Board of 
Education adhered to its previously announced neutral posi- 
tion. Thus, on June 27, 1972, the return date of the 
motion, the following colloquy took place between Judge 
Mansfield, Jeffrey Mintz, one of plaintiffs’ attorneys, and 
Francis Milberg. an Assistant Corporation Counsel repre- 


senting the Board of Education: 


"sue COURT: . . . T had never thought that 
the Board of Education was taking the posi- 
tion that they were going to participate in 
the formulation of examination Procedures 
for supervisory positions. 


I thought they felt that was the prodlem 
of the Board of Examiners and that they would 
take a sort of neutral attitude. They cer- 
tainly did that during the hearings .. . [on 
the preliminary injunction]. 


MR. MINTZ: - + « Counsel for the Board 
of Education and the Chancellor is here. 


Perhips she would like to speak on that 
question. 


MISS MILBERG: Your Honor, I have been 
instructed that we are going to take a neutral 
position on the development of these examina- 
tions." (Transcript, pp. 15-16) 

5. At the suggestion of Judge Mansfield, the 
parties commenced negotiations following that hearing to see 
whether they could reach agreement upon a Plan for new 


plenary supervisory examinations. As a result of those 


negotiations, plaintiffs and defendants Board of Examiners 


and the Chancellor of the City School District reached 


| 


agreement upon the two part settlement of this case which 


H 1S more fully described in paragraphs 10-18 of the Rockowitz 
' 
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6. Although the Board of Education had pre- 


viously taken a neutral stance in the action, it refused to 
execute the Stipulation of Settlement and argued that the 
"interim" on-the-job evaluation system would violate New 
York State's Constitution and Education Law.* When 
Assistant Corporation Counsel Leonard Bernikow expressed 
the Board of Education's position duriig a conference in 
chambers on May 3, 1973, Judge Mansfield Stated that the 
Board of Education had previously left the active role in 
this case to plaintiffs and to the Board of Examiners; that 
the Board of Education had been a "Rip Van Winkle"; that 

he did not think that it would be proper for the Board of 
Education to now become an "awakened giant" which would 
destroy the settlement of the case; and that if the Board 
of -<.ucation would not gO (long with the settlement, he 
would consider modifying th. pecliminary injunction then in 
effect in order to permit the first part of the settlement 
(the "interim" System of on-the-job evaluations) to be 
implemented. 

7. Thereafter, on May 21, 1973, Judge Mansfield 
rendered a decision denying plaintiffs' motion for a default 
Judgment against the Board of Education on the ground that 
it had not answered the complaint, but holding that the 
then existing preliminary injunction against the Board of 
Education would be modified so that its terms would parallez 
those of the Consent Judgment to be entered pursuant to the 


Stipulation of Settlement between plaintiffs, the Board of 


* See the Rockowitz Affidavit, paras. 12 and 29 n, and 
point IV of the Board of Exam‘ners' accompanying 
memorandum of law in opposition to this motion. 


: 
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Examiners and the Chancellor. In that way, the "interim" 
on-the-job evaluation system could be implemented. In the 
course of that decision, Judge Mansfield noted that the 
Board of Education had "adopted a relatively passive role 
throughout this litigation” and that: 
"Because of the numerous problems faced 

in developing an acceptable plan, the parties 

were required to meet almost weekly throughout 

the fall of 1972 and the winter of 1972-73. 

The active work was carried out by repre- 

sentatives of plaintiffs and of the Board of 

Examiners. Although the Board of Education 

was invited to attend, it took a neutral 

stance, as it had from the outset of the 

litigation. The efforts to resolve the issues 

were accordingly carried out by counsel for 

plaintiffs and the Board of Examiners, with 

the latter establishing a Task Force which 

considered the issues, developed models of a 

nw examination system, and met with various 

interested groups." (Unreported decision 

dated and filed May 21, 1973) 

8. Thereafter, following a number of hearings, a 
Consent Judgment was entered herein on July 12, 1973 and a 
parallel order was entered again the Board of Education. 
The latter then continued its opposition to the "interim" 
on-the-job performance evaluation system by appealing to 
the Second Circuit. However, at the same time that the 
Board of Education was challenging the interim system in 
the Court of Appeais, negotiations continued between the 
parties to arrive at agreement as to the permanent Plan for 
a comprehensive system of plenary sipervisory examinations 
which the parties had agreed would be substituted for the 
"4nterim" system as soon as possible. During this time the 
Board of Educertion's counsel, Mr. Bernikow, attended settle- 
ment meetings and, after the Court of Appeals rendered its 
decision on April 12, 1974 affirming the settlement orders, 


i the Board of Education's participation in settlement 
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discussions intensified. Both counsel for t} card of 


Education and representatives of that Board and of the 


Chancellor actively participated in negotiations about the 
Plan.* [In fact, on more than one Occasion the other parties 
met directly with the Board or Education itself in an 
attempt to resolve some of their remaining differences with | 
regard to that Plan. 

9. Because of the Board of Education's desires 
about certain points, a number of relatively last minute 
changes were made in the Plan. Thus, e.g., the Board of 
Examiners had originally provided in its Proposal for 
Modification of Supervisory Examination Procedures sub- 
mitted with its notice of motion dated June 1, 1972 for 
modification of the preliminary injunction that "the Boerd 
of Examiners will develop job analyses for each position | 
for which it is required to conduct examinations". (A copy | 
of these motion Papers and of the proposal are annexed 
hereto as Exhibit 9.) During negotiations with plaintic?s' 
representatives it ae agreed that consultants would pre- 
pare prototype job analyses for the Examiners, but this 
basic notion that the Board of Examiners would be 
responsible for job analyses was retained. However, dur- 


ing a meeting between Plaintiffs, the Board of Examiners 


| and the yvoara of Education's representatives in Mr. Harold 


® Mr. Bernikow of the Corporation Counsel’s office, as wel? 
as Mr. Harold Siegel, the Board of Education's secrevary,| 
Mr. Joseph Monserrat, a member of the Board, Mr. Michael 
Rosen, counsel .to the Chancellor, Mr. Robert Garcia, an 
assistant to Mr. Monserrat, and Mr. Frank ¢C. Arricale, 
Director of the Board's Division of Personnel attended 
various meetings between the parties during April and 
May 1974. On May 24, 1974, the Plan fo> plenary exami- 
nations was submitted to Judge Tyler as having b2en 

° F) et f= =" cds “> = f ¢ ate 2 


Siegel's office in 1974, Mr. Siegel Suggested that, since 
the Chancellor normally determine- supervisory job titles 
and duties, the Board >f Education should be ec a 
for the job analyses under the Plan for plenary examina- 
tions. Although the usual practice is for a testing agency 
to prepare a job analysis as part of the Preparation of the 
examination, the Board of Examiners agreed to Mr. Siegel's 
Suggestion in the interest of reaching an agreement with 
all parties on the Plan. Plaintiffs also agreed to Mr. 
Siegel's suggestion since it was also agreed that a con- 
Sultant would develop the prototype job analyses for the 
Board of Education.* 

10. Finally, agreement was reached between all 
parties on the Plan for Plenary examinations with the 
exception of two issues (the choice of consultants and 
reporting requirements) and that Plan was then submitted to 
this Court on May 24, 1974. As to the two issues, the 
parties agreed to submit them to this Court for resolution 
in the event that further negetiations between them did not 


lead to agreement. 
ee i ee 


* Thus, although this point is perhaps more relevant to 
the Board of Examiners’ motion to implement the Consent 
Judgvent, plaintiffs' memorandum dated April 26, 1976, 

1s incorrect in claiming that they insisted 

d of Education Prepare job analyses as a 
"protection". Rather they insisted that prototypes be 
done by independent consultants. It was the Board of 
Education rather than Plaintiffs that Suggested that the 


| 
| 
| 
| 
| 
| 
| 


Board of Education be responsible for job analyses. The 


footnote in Plaintiffs' memorandum is also incorrect, of 
course, in claiming that the Board of Examiners "lost" 
this case. As plaintiffs' counsel are well aware, no- 
body won and nobody lost since this case was settled, 
Thus, as Jeanne R. Silver, Es-. said at the hearing on 
the settlement on June 20, 19/3: ". . , this is a settle- 
ment agreement and in “he course of this settlement 
agreement the parties on both Sides are giving up 
rights." (See Appendix to Brief of Appellant Board of 
Education on Appea No = — % : 


ay 


li. One of the two issues on which the parties 
could not reach agreement was the identities of the "0 
independent consultants to be chosen by the Board of ake 
tion and the Board of Examiners, respectively, to carry out 
certain functions under the Plan. (See Rockowitz Affidavit, 
para. 14.) The Board of Education had insisted that the 
designation of an independent consultant had to remain the 
unilateral responsibility of each of the government agencies. 
involved. During the negotiations, Mr. Monserrat, a member 
of the Board of Education, specifically said that the Board 
could not and would not delegate this responsibility. (See 
copies of the affidavits of Leonard Bernikow and Harold 
Siegel, both sworn to January 14, 1975, which are -annexed as 
| Part of Exhibit 1 hereto.) For that reason, when the Plan 
was submitted to the Court, it was agreed that the issue or 
the selection of consultants would be left for judicial 
resolution. 

12. Thereafter, this Court approved the Plan on 
January 14, 1975. Then, before this Court finally resolved 
the consultant issue and the other issue on which the 
|perties could not reach agreement (see Rockowitz Affidavit, 
paras. 15-18), the Board of Education's counsel, Leonard 
Bernikow, communicated to Judge Tyler by letter dated March 
10, 1975 that ". . . the Board of Education would consent to 
the entry of the consent Judgment previously entered againss 
the Board of Examiners on July 12, 1973". (A copy of that 
letter is annexed hereto as Exhibit 10.) In light of that 
| letter, the March 25, 1975 order which made the permanent 
Plan for plenary examinations a part of the 1973 Consent 


| Judgme E “fe sins 
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1973 Consent Judgment in all respects. (See the Rockowitz 
Affidavit, para. 17 n.) 

13. In short, the Board of Education initially 
took a passive role and left the defense of this action to 
the Board of Examiners, the Statutory testing agency. It 


then awoke from its sleep to attempt to destroy the set: e- 


ment negotiated by the other parties. After this tactic oe 


rejected, the Board of Education rejoined the negotiations 
with regard to the permanent Plan for plenary examinations, 
obtained concessions from the Board of Examiners and then 
reached agreement with the other parties on the Plan. Now, 
after having agreed to the Plan and having also consented 
to the entry of the 1973 Consent Judgment against it, the 
Board of Education again seeks to destroy a settlement 
reached between all parties. 

The Board of Education's 

Present Proposal Was 


Rejected During Settle- 
ment Discussions in 1972- 


1973. 
14. During settlement discussions between Plain- 


tiffs and the Board of Examiners in late 1972, plaintiffs 
Proposed the eliminaticn of a failure cut-off point in the 
objective qualifying examinations for supervisors required 
by New York law. The Board of Examineis rejected this pro- 
posal because, inter alia, it was inconsistent with New 
York's Constitution and Education Law. 

15. Thereafter, in early 1973, plaintiffs sub- 
mitted a settlement proposal for discussion which had been 


| develsped by Professor Paul Tractenberg (the "Tractenberg 


| 
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Proposal"). It advocated a two-step examination procedure 


nearly identical tc that now submitted by the Board o. 
Fducation on this motion: First, an "unassembled examina- 
tion" would be given to determine whether the train = anc 
experience requirements promulgated by the Chancellor haa 
been satisfied. Those satisfying those requirements would 
receive a conditional license. Second, permanent licenses 
would be given to those supervisors whose performance on- 
the-job after one yeer were found to be satisfactory. 


Under the Tractenber. Proposal, the evaluations would be 


conducted by the Board of Examiners, but the final licensins 


decision would be made by community schvol boards. The 
Tractenberg Propos7i was also rejected by the Board of 
Examiners because, inter alia, it would violate New York 
law. Thus, the Board of Education's present proposal is a 
rehash of settlement proposals made by plaintiffs in 1972 


and 1973 and rejected by the Board of Examiners at that 


‘time. In fact, the Board of Education's present proposal 


is even worse than the Tractenberg Proposal because the 


latter would have retained a greater role for che Board of 


ae - Cohen 


Examiners. 


Sworn to before me this 


5th day of May, 1976. 


er roe 
Notary Public 
“ WICHSLS MOUSAN 
fee 


NOTARY iii. af tizw York 
a : 


Orsiificd i- » eter 
msi sf ts 
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UNITED STATES DISTRIC™ COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, et al., 


Plaintiffs, 


70 Civ. 4143 
- against - : (M.P.) 


HE BOARD Gf EXAMINERS AND THE 
BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


EXHIBITS TO THE BOARD OF EXA\is" ORS’ 
AFFIDAVITS I‘! OPPOSITION TO THE 
MOTIONe TO MODIFY THE CONSENT JUDGMENT 


vee 


€ 


KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 
Attorneys for Defendant Board of Examiners 


425 Park svenue 
New York, New York 10022 
759-8400 
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Exhibit 1 - Affidavits of Leonard Bernikow 
(plus exhibit) and Harold Siegal 
Sworn to January 14, 1975 


’ 


(Printed at pp. 405a-459a) 
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Personne) Consulcanz2 214 CUBA KILL #045 
HUNTINGTON, N.Y. 117+ 
(516) 767-3768 


August 18, 1975 


Mr. Harold Seigel, Secretary 
Board of Education 

110 Livingston Street 
Brooklyn, New York 11201 


Dear Mr. Seigel: 


This is to acknowledge receipt of Figures 12, 13 and 14 
in connection with the prototype analyses. After re- 

. viewing these materials my criticism on page 2 regarding 
the analyses and interpretation made by the consultants is 
withdrawn as this material is sufficiently covered in 
Figures 12, 13 and 14. Should you desire any further infor- 
mation please do not hesitate to contact me. 


Sincerely, 


‘ 
, 
t 
{ 
i 


Seymour Bernstein 


cory 


Please note this is a copy, original lost in the mail. 
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REVIFW OF PROTOTYPE JO3 ANALYSES OF TIREE SUPERVISCRY POSITIONS 
WITHIN THF NEW YORK CITY SCHOOL SYSTEM PREPARED BY ASERICAN 


INSTITUTES FOR RESEARCH - NE. 1975 


The requested review was to consider but not be limited to the following 
areas; 
Procedures employed : 
Analyses and interpretation made by the consultants 
Conclusions reached 
I. Procedures 
AIR appears to have gone to great effort to document the procedures 
utilized in every phase of the study. In fact, the vast sajority of their 
report deals with these procedures. Comparison of AIR procedures to the 
recommended precedures in the area of job analyses ‘indicates that satisfactory 
procedures were employed in all steps of the study,. including collection of 
background material, selecting a sarple and actual methodology. Likewise, the 
consultants determination to utilize a multi-method job analysis procedure 
consisting of critical incident technique, the job task inventory questionnaire 
and on-site observations appears to be very comprehensive and appropriate for 
this study. ‘ 
II. General Coxments 
On page 40, paragraph 2 - while I agree with AIR that such skills as 
“empathy, patience, tact, leadership, etc." do not lend themselves to reliable 
observation, I do hone that both the job analyses consultant and the test 
development consultants will indicate if they find these factors to be critical 


to job success as major skills, knowledges or abilities and that the test 


development people will likewise find some way of assessing these traits. 


dann = oh es 
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On page 43, paragraph 3, I would assuce that the October 31, 1973 
census was the last available census but I an somewhat troubled by the use 
of a document which may be seriously deficient. The Board of Education 
officials would be in a better position to determine if the ethnic composition 
has changed significantly since that date. 
In gencral, the consultants' procedures were found to be extremely com- 


prehensive and in keeping with acceptable standards. 


III. Analyses and interpretation made by consultants 

In general, AIR has gone to great lengths to try to have as representative 
a sampling as is possible in a very complex system with many variables. i 
think their work in this area is comnendable. 

It is difficult to distinguish between che section dealing with analysis 
and the one on results but this reviewer does not find data analyzing the task 
statements into meaningful knowledges, skills and abil#’ ‘es which can be used 
4n turr by the test developer. It may be that this material is contained in 
figures 12, 13 and 14 which were not included in the report and Appendix E 
which likewise was not included, and if such material is contained in these 
missing sections the criticism in this instance is withdrawn. It is imperative 
that a linking mechanism between the task statements and che required SKA's be 
firmly developed by both the job analyses consultants and the test development 
consultants. This is the area where professional judgment plays a critical 
role and I could find very little discussion regarding analysis on how the 


SKA's were derived other than in the same manner as the task statements. 
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In the section dealing with percentage of incumbents performing tasks, 
percentage of time spent on tasks, and the average importance for tasks, it 
seems that the consultants have acted as recorders rather than analyze the 
gata. I do not feel that job analyses car be reduced to arithmetical pre- 
cision and would have liked to have seen m:~ discussion and analysis in this 
area, If this implied criticism is beyond the. scope of the AIR contract and 
part of the Development Dimensions, Inc. contract, this cricicism is withdcam, 

The approach on minimal Standards on pages 68, 69 and 122 is excellent. 

I think this type of approach will lend assistance to the test developers and 
also in trying to develop a licensing procedure which will discriminate between 


marginal and superior performances, 


Iv. Recommendations for future analyses and job analyst training 


AIR's recommendations for future job analyses is good. It should, however, 
be kept in mind that the methodology employed on the prototype study may not 
be necessary in such ereat detail on future studies. There are alternative 
ways of setting at the same information ind the Board of Education should 
keep its options open, if possible, until they have completed a full cycle of 


job analyses, test development, validation and evaluation of the results. 


V. Conclusions 

The conclusion section starts with what appears to be an attempt to justify 
AIR's procedures for the Study. I feel their procedures were good enough and 
do not need such justification which adds very little to the report. I do, 


however, find objection on pages 126 and 127. Even though the statements are 
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very general, since AIR is, by their own admission, not responsible for the 
test development, they should refrain from making any recomnendations con- 
cerning cxamination procedures. 

Lastly, in reviewing the AIR study we mist return to page one of the 
report where the stated objectives of the study were 

"(1) to develop the actual data that would. allow for the development 

and validation of new licensing procecures for the selected positions, 
and (2) to provide the school system with procedural guidance for 
conducting similar job analyses for other supervisory positions 

in the future". 

In relation to objective #1, as already has been discussed, it is in- 
possible based on the data availab’ + to determine if this has been achieved. 
Problems exist if the test . evelopment consultants do not have the required 
ehtits, knowledges and abilities for each easteion in a useful and meaningful 
form. While task statements have been developed with great care, it is not 
clear as to responsibility for translation of these task statements into SKA's. 
Also, it might be recomnended that a continued relationship exist between the 
consultants (AIR and Development Dimensions, Inc.) if necessary and not already 
provided for, to assist and ciarify any misunderstanding of the its, 

Whether objective #2 has been achieved is similarly difficult to detercine. 
If the Board of Education expected to be able to independently conduct similar 
studies it is doubtful that this has been accomplished unless there was much 
more involvement of Board of Education staff then is indicated in the report. 
AIR's procedures, however, can be used by trained staff as a ptototype model 


for other job analyses. 


Bo PCB, ae. 


BOARS OF EDUCATION 


LAY City of New 1o8K 397-22:3 
COMMUNITY S7HOOL OOARD 367.9294 
; OISTRICT 14 
‘ Pa he . i4 
CL: bt ta 1 390 SouTH Isr strecr 


BROOKLYN, N. ¥. 14211 
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August 28, 1975 


t!' :old Siegel, Secretary 


1d of Education 


Livingston Se. 
ie ae eek 


Fr. Sierel: 


“ave .eviewed the Job Analyses of Three Surervisorv 
i developed hv A.I.R. In general, I am satisfied that 
norough analysis has heen done. A.I.P. used a good 
seetion of the school districts in New York City. Every 
ole type of district was renresented in the survey. 


fhe analyses was developed in consultation with CSA and 
ureau of Personnel, as well as Community School Boards 
superintend: s. The choice of knowledge and skill reeuire- 


‘s and the « .s areas were very good. Thev covered all 


ible areas which should ke tested when selectins a supervisor. 
3 impressed by the fact that A.I.R. changed its metheds if 
zollected data was inadequate. 


I generally concur with the conclusions and recommendations 
-I.8. The important cuty areas, the knowledge and skill re- 
2ments and other recommended items should be ineluded in anv 
ASing nrocedure for sunervisors. QF course, variations vill * 
to be made according to the title of the nosition,. si 


I agree that Assistant Princinal for elementary, intermediate 
junior high schools should be urder one license. Princiral] 
Assistant Principal could also ke one license, with a tenure 
yd required of an Assistant Principal hefore annointment as 
tinal. 


I would auestion the recomnendation that there should he a 

le license for all Assistant Princirals, including hisrh school. 
gld think that there could he one license for Junior Htiizh 

ligh School, since these sunervisors have hasically the sane 
areas. 


emorc, 


oo ait 


BOARD OF FDUCATION 


dao, MONTE" © 1.4 LY CITY OF NEW YtAK 307.25'9 
COMMUNITY SCH2OL BOARD 967-9596 
DISTRICT 14 


31@ SOUTH Is1 STRECT 
BROOKLYN, N.Y. th211 
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Mr. Siegel -2< Aue. 28, 1975 


Finally, A.I.R. questions the value of including districts 
and Community School Boards in future joh analvse:. While I 
agree that the r«*ponses which wer: received from the selected 
boards were inconclusive, I think it would he a grave error not 
to consult with the Community School Boards and Supverintenderts 
in the develonment of any procevdres or job analyses. I do not 
believe that a general conclusion can be drawn from this one 
experie ce. To auote from A.I.R., “thev are necessary to obtain 
cooperation for the analysis activities or accertancre of the 
results cf the analysis." The Community School hoards are respon- 
sible for the selection of school sunervisors and therefore should 
be involved in the development of job analvses. 


I was pleased to review this report. If I can be of help 
in the future, please let me know. 


Sincerely, 


ae ‘ e » (@ 
mls . ol 
PRB 5 4 ibe ple my 4, Awe e 


Brother Robert F. Lally 
President 
C.8.B.#14 
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Mr. Isaiah Robinson, Jr. Cc. le 
: aA : 
President : =. = + 
Board of Education a a 
110 Livingston Street J Z c-. a » om 
Brooklyn, N.Y. 11201 : Q-~ a 
— = 
Attention: Mr. Harold Siegel ro} 


Dear Mr. Robinson, 


I have reviewed the Job Analyses prepared by the American 
Institute for Research for the three supervisory proto- 
typical supervisory positions. 


Reactions and comments contained herein and represent my 
views as a superintendent and not as president of the 
association. May I suggest that you ask a high school 
superintendent also to review the material inasmuch as one 


of the three positions is that of high school assistant 
principal (supervision). 


The procedures employed for the development of the job anal- 
yses were thorough and related to tasks. The method was to 
".then relate tasks to identifying characteristics. I don't 
question this approach as a starter to develop the model but 
I have reservations about the Board of Education carrying out 
future job analyses revisions, or using "in house" staff to 
develop them for all the other titles. It is a time consun- 
ing system and, if not properly funded and staffed will re- 


t 
sult in superficial, subjective job analyses and rating scales 
for other positions. 


I think that A.R.S. made correct interpretations of the data 
they collected and did a gcod job in extrapolating the impor- 
tant criteria for rating. The system of designating the broad 
elements and duty areas was a fair conclusion. The identifica- 
f tion of minimal acceptability job performances and expectations 


is a good base for not only examining candidates but rating 
: them. 
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I have some problem with the degree of subjectivity that 
may have been a factor in deciding on these minimal per- 
formance criteria since they were elicited through ques- 
tionnaires. Since such criteria could be used to pass or 
fail a candidate, it is crucial to the system being pro- 
posed, and should be examined intensively in interview sit- 
vations before deciding. 


Finally, I would agree with A.R.S. that their system of 
collecting data and conducting analyses, which then leads 
to establishincg qualifications, could be used for other 
supervisory positions. 


Sincerely, 


‘ biden Cucchene 


NC:mc NI OLAS CICCHETTI 
Community Superintendent 


posRoO OF EOUCATION OF THE “city OF NEW yorK 
$90 LIVINGSTON t-THCCY. CHOOKLYN. MY. BEZOT 


HICH! SCHOOL OIMISION 
FILLMORE FELIS : Tercenose 2°6-2480-1 


ACEESS Fv ocnares 


July 24, 1975 


Mr. Isaiah E. Robinson, Jr.. President 
Board of Education 
Room 1126 


Dear Mr. Robinson: 


The procedurcs employed by A.1.R. appear to be extremely comprehensive. The 
large number of potential respondents they contacted, and the variety of jov 
titles and experience levels. they represent, indicate that a broad base of 
inputs has been develop2d. 1! would question, however, the value of the 
abstract of "tineffective’’ incident reports. The responses do not app2ar to 
be critical enough to shed adequate light upon the tasks which incumbents 
customarily perform. Under ezamination conditions, no candidate would 

admit to being supportive of any of these actions, yet almost all} candidates 
would te a}32 to prepare a digest of ineffective supervisory techniques as 

a purcly academic exercise. A more realistic approach, possibly, would 

have been to request reports of both effective and ineffective incidents, 

to be folloved by the designation of each incident elicited as either an 
effective or an ineffective supervisory approach by a panel of experiencec 
supervisors. This pane] might also have been asked to suggest remediation 
for those incidents determined to be ineffective approaches. 


The analyses and interpretations made by the A.1.R. are well-designed. 
They properly give credence to the "judged importance index of the duties 
and tasks.'"' The general summary confirms what one may have suspected to 
be the pattern. The general expenditure of time for the positions uncer 
consideration is concisely described. Of course, specific individuals 
and schools, such as those which have an unusually strong community 
relationship, may differ from these norms. Regarding the specific incidents 
reported, | would take exception to the listing of the folloving as an 
ineffective supervisory technique: "Conduct a series of bricf classroom 
observations’ to check on whether teachers are assigning and correcting 
homework as requested’ (1A5-AP-S). Provided that there is a follow-up 
with respect to the develoozent of simplified administrative procedures 
and suggestions for individualized applications of instruction, this can 
be an effective way of improving. instruction. 


Item IN ¢2-AP-S rcpresents another incident report which should be listed 
as "effective, particularly in view of three issues: (1) the procedure 
listed is necessary, albeit unpleasant, if a performance-rating system 

is to have credibility; (2) this responsibility "goes with the territory" 
of an A.P., Supervision, although the words, “if improvement is not 
demonstrated," should be sppended;, anc, (3) item 11 C2-A9-S sdjudges a 
"isissez-faire approach with a teacher who is performing unsatisfactorily" 
to be similarly ineffective. 
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Items ICI/-AP-S (cffective), 10 14-AP-S and 19 27-AP-S represent, in my 
the most important tasks the supervisor perfcerms from the standpoint of 
improving both instruction and supervisor - teacher relations. | would suggest 
that A.P.'s at all levels be expected to perform these tasks as part of thei 


primary responsibilities. ; 


One additional item that | would suggest is that the following task be included 
as part of the ‘ob description for the A.P. position: the ability to assist 
teachers in selecting assignments during othenvise unassigned administrative 
periods which would contribute to one's own professional growth and to the 
needs of the department's instructional program. : 


Finally, the overal} conclusions reached by A.1.R. are thoughtful and generally 
in accord with my own subjective views. | agree that there should be "'som2 
minimum period of tenure as an assistant principal before being assigned as 

a principal," an "examination procedure prior tu assignment to the particular 
position," and an "evaluation of on-the-job performance of the most important 
duties and sks.'' | disagree, however, that there be "a single license for 
assistant p incipals at all levels including high schools.'' The dearee of 
curriculum expertise needed for effective service as a curriculum specialist 
in the high schools appears to be very different from that required in the 
elementary and intermediate/junior high schools. | would be supportive, in 
fact, of the idea that all supervisors be required to demonstrate ef fective 
classroom instruction before being licensed. The conclusions presented do 
not appear to provide for this crucial element in supervisor-selection. 


Sincerely yours, 


s 4 @ ; : 
Teak 1a dames 
iK:cp Noel Kriftcher 


Deputy Administrator 
ACCESS Programs 


Exhibit 3 
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Mayor Tells News Executives 
City Faces ‘Insuperable’ Deficit 


' “By MAURICE CARROLL 
Mayor Beame detailed forinumber of once-only income 
news executives yesterday a producers. 
looming budget deficit that hei He declined to specify what 
said “you need a magician” taxes he m' ght seek, nor would 
to solve. he comment on a possib!e in- 
.The Mayor, using charts,'crease in the two ig Mo.ty- 
ons the details of what he makers — the sales and income 
forecast as a 16 per cent in-, taxes. . 
crease in the cost of running, He did not hesitate to urge 
the city and a 2.6 per cent,an increase in the commuter 
increase in projected revenues.itax. That is an easy tax for 
“It adds up, he said, to “an!Mayors to favor since it does 
insuperable problem at this not affect their constituents and 
ime.” is moreover most unlikely to 
In an informal lecture atjbe authorized by a commuter- 
Gracie Mrnsion after a buffet!oriented Legislature. 
juncheon for executives in the! Commuters are now taxed at 
news media here, the Mayorlabout one-tenth of what city 
said it locked as if it would: residents pay. ; : 
cost $12.%-billion in the fiscal’ Mr, Beame, who has started 
year starting July 1 to continue', -quiet propaganda eifort 
running the city without any, among city politicians and civic 
cuts in services. — ‘ Meaders, preparatory to the 
The projected income from annual negotiations with Al- 
existing sources, he said, will bany, spelled out the numeri- 
rise to $11.4-billion, resulting in‘cal components of the “gap” 
a $1.499-billion “gap" that that he said the city faces. “y 
must be filled to create the call it a ‘chasm'” the Meyor 
balanced budget required by said. : . 
aw. ; He said expenses had risen 
"tin the following areas. ‘ 
—— Se _| Education, $i7i-million; so- 
_Mr. Beame appealed to his' cia} services, $236-million: debt 
listencrs to help tell the stors service, $507-million: health and 
to New Yorkers and to the Al-jnocpitals $106-million: police, 
bany and Washington law-:¢59-million; higher education, 
makers who, he indicated, must: ¢¢j.million; charitable institu- 
be persuaded to help make UP tions, $79-million. and miscel- 
the difference. _ laneous, $253-million. ’ 
- “Slip in the idea I had noth-; 
ing to do with it,” he said) Changes in Income 
with a wan smile, indicat-; Projected income he said, 
ing that he had inherited muchihas changed in these areas: 
jof the problem when he took! Real-estate taxes, up $7.3- 
office Jan.1. *  \miltion;' general-fund revenues, 
In making this presentation'down $4-million; state aid, up 
a feature of the annual budget!s4-million; federal aid, up| 
process between City Hall and|$2.3-million; capital and special 
Albany, the Mayor said that'funds, up $11-million, and other 
only three methods were avaii-|items, up $6.8-million. 
able—a cut in services, an in-| Mr. Beame showed how the 
crease in taxes or borrowing |“‘gap” could be trimmed to 
to defer “the day of reckoning.”'$655-million by a series of fis- 
Actually, Mr. Beame's fore-lcal devices and by the imposi- 
cast of revenues seemed un-fion of pitviously authorized 
usually low. City expenses: “nuisance” taxes. Most of those 
usually rise 15 per cent or so knowledgable about the muni- 
a year. Income from existing cipal government consider these 
sources usually rises 5 per cent either technically or politically 
a@ year, but Mr. Beame defended impractical—a “service tax" on 
his estimate of 2.6 per cent onchaircuts, for instance, a $15 
the ground that revenues had‘a year auto-use tax, quintupling 
risen at an unusual rate in the the Staten Island ferry fare to 
current year as a result of a 25 cenis. 
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BEAME SAYS CITY 
HAS FISCAL CRISI 


Complains to Businessmen 
That Few People Beliave It 


By MAURICE CARROLL 

New York City is in a budget 
crisis and too few people be- 
lieve it, Mayor Beame com- 
plained yesterday. 

“What I'm talking about is 
for real—it’s not phony,” he 
said at a luncheon of 200 busi- 
ness leaders. 

The Beame administration 
has been protesting privately 
for some time that the prede- 
cessor administration of John 
V. Lindsay cried “wolf with 
such annual predictability that’ 
it produced municipal boredom 
with the claim. 

Now, the administration says, 
the Beame warnings are dis- 
missed as just another scare 
tactic. . ‘ 

Yesterday the Mayor made 

at assertion publicly at a 
luncheon of the Chamber of 
Commerce and Industry in the 
Commodore Hotel. 

The Mayor said the budget 
gap for the 1975-76 fiscal year 
was in the hundreds of millions 
of dollars. Besides the $190-mil. 
lion of added costs that he had 
said previously had been 
brought about by inflation and} 
the national economic troubles, ' 
he said there was “an unfor- 
seen revenue shortfall of scores, 
of millions of dollars.” wed 


10-18-74 
Fe. 30, Col. i 


Municipal Concerns Listed ~ 


The situation is so bad,’ he| 
said, that he is abandoning his 
campaign promise to take cur- 
rent —— items out of the 
capital budget, which is sup- 
ported mostly by borrowing. 

He Said the alternative was to 
use taxes to cover the items— 
“and my belief is, this is no 
time to think of taxes.” 

Doubling the highest estimate 
that his aides had made, he said 
that $600-million to $800-mil- 
lion of the capital budget—al- 
most half of the total—in- 
volved those current spending 
items. i ¢ 
‘ “T would hope that as time 
goes on we could gradually 
shift them,” he said. 

To his audience of business- 
men, the budget-minded Mr. 
Beame delivered a message on 
a variety of current municipal 
concerns, mest of them fiscal, 
before he sounded his budget 
complaint in a question session 
after his talk. 

Among the points the Mayor 
made were the following: : 

GHe said the city’s Economic. 
Development Administrator,| 
Alfred Eisenpreis, would meet 
Jater this month with “several 
I¢pfing European companies in 
an attempt to persuade them to 
open up branch __ operations} 
here.” -* : 

-GHe rebuked the “budgct 
brinkmanship”: “of . the New 
York Public Library for threat- 
ening to close branches “in po- 
pany Ppa a ee . a: 

of ‘getting more funds.” 

Mr. Beare’s aides have said 

that the Mayor is going to stick 
to his insistence that the library 

take economies and that he 

Wyld not bow to any fomented 
munity pressures, : 

QHe said that failure of the 
Federal Government to subsi- 
dize operations of the city sub- 
ways could cause a “tremen- 
dous fall-off” in use of the city 
mass transit system. “I believe 
the state of mass trenit in New 
York City—indecd, all over the 
United States—is at a breaking 
point,” he said. : 
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| Fiscal Exper ts See the City | 
In Severe F inancial Crisis 


By MICHAEL STERN 
The governmert of New Yorkiministrations, Including Mr. 
City is in deeper econom'c Beame’s, and that are no wad- 
trouble today than it has be: ~ ding their own dynamic of in 
jn at any time since the Greaticreasing interest costs to’ the 
Depression of the nineteea- city’s fiscal.problems. 


thirties. ‘| There also is broad agreement 
That is the consensus of fiscal tha: the only ways out of the 
authorities interviewed in andiccisis ere heroic austeritics and 
out: of government WhO belt tightenings that are unat- 
assessed the city’s econ2mic sit-jtrac: ive both politically and 
uation after Mayor Beame's ‘economically and that may do. 


warning last month that infla- permanent damage to the city's, 
tion and the recession were fyture. 


putting his $11.1-billion budget 
for this year $200-milliom into) ©New and higher taxes. 


the red. e Cuts in the Civil Service 
The Mayor fo:'owed up that that would require layoffs as 
warning .ist wees with a talk weil as attrition reductions in 
to the Chamber of Commerce graff, 
and Industry in v-:ich he said) qpostponement of capital im- 
that the same forces were Open- provements that are needed to! 
ing an even larger gap between sustain the fabric of the city.| 
projected spending and income: ¢pequctions in both low- 


for the next nudges ane lpriority and high-priority serv- 

‘Real, Not Phony jices, from park maintenance 

Fiscal crises are armual’and library staffing to policing 
events in New York, and Mavy- and sanitation. 


ors have cried wolf so often! GSlowing t the _scemingly in- 


that Mr. Beame felt compelled, : 
to tell his audience that “what ' Continuecl on Page 60, Column | 


I'm talking about is real—it's 
not phony.” 

But he is finding a ready cred- 
ibility for his warnings. In- 
deed, the broad range of fiscal 
authoritics who were inter-| 
viewed agrecd that the time of} 
crisis really had arrived ane) 
that, if anything, Mr. Beame| 
had understated the: potential 
budget gaps, which could 
mdunt to more than $1-billion 
this year and even moze next 


Amongthese necessities are: 


ear. 1 

Morcover, these experts ad 
to the list of causes for the 
budgetary gimmicks and bor- 
rowings for day-to<ay ¢x- 
penses that were adopted to 
postpone the day of reckoning 
by the last three mayoral ad- 


Fiscal Experts 
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Near-Bankrupi City ~ 


The clear implication of the latest figures on New 
York City’s economy is thet this city is sliding into 
bank:ruptcy with dismoying speed. 


Despite all the legerdemain used by Mayor bearme to 
pretend that a halance between inco.n2 and vutgo had 
been achieved in the expense budget for the 1974-75 
fiscal year, current indications are that the municipal 
deficit could run as high as $1 billion by the time the 
year ends next June 30. The sap would be roughly twice 
as great if the city had not resorted to expensive borrow 
ing to pay its current bills and had not tapped during 
this year revenue sources which normaily would have 
been used to pay next year's bills : : 


It would be unfair to put primary blame for this situ- 


. ation on Mayor Beame, still two months short of com- 


pleting his first year in office; ‘but it is discouraging to 

learn that he plans to resort to more camouflage of this 

sort to achieve a similarly fictitious “balance” of the 
» 1975-76 budget. 

No one Iinows better than the Mayor the folly of con- 
tinuing a course in which debt service takes an ever- 
bigger share of tiie tax dollar while schools, subway 
lines, parks and other needed municipal facilities go 
unbuilt because half of the capital budzet is diverted to 
paying for salaries, pensions <iid other Gay-to-day costs. 
This year alone, interest and amortization charges went 

*up by more than half, to a current total of $1.8 billion. 
One dollar out of every six in the expense budact is now 
going to debt service—a burden of $225 on every man, 
woman and child in the five boroughs. . 


* e e 


If additional aid is to come from Was ington and 
Albany, especially in such areas as mass transit, health 


" and welfare reform, the city will have to demonsi-ate 


much greater capacity to cut payroll costs and raise the 
productivity of its overprotected civil service en loyes. 

Each day brings news reports of retrogression, even in 
the few areas where some headway toward greater effi- 
ciency had been recorded in recent years. Thus, the old 
Story of nearly half the Sanitation Depariment’s trucks 
and mechanical sweepers reported out of commission 
at any one time is recurring, after a year in which 
the breakdown rate was cut dramatically. 

The Board of Education is on the verge of taking over 
fiscal management of at least three decentralized school 
districts because of payroll padding and other loose prac- 
tices. Incffectiveness in the city’s program for emergency 


repairs in slum buildings has resulted in the withdrawal . 


of $8 million in Federal funds. Similar complaints by the 
state about lu supervision of municipal day-care centers 
haverimpeded needed help for working mothers and their 
children, 

Mr. Reame and his overworked chief aide, Deputy 
Mayor Cavanagh, cannot Straightea out Us gargantuan 
mess alone. The city is not a gigantic cundy store, sub- 
ject to two-man management. The books ¢annot be bal- 
anced by letting attrition tuke care of a‘slow and uneven 
Shrinkage in over-all manpower, A drastu, ever ruthless, 
economy plan is needed, 
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: 20, 1974 « 


By MARK LIEBERMAN : 

Mayor Beame warned yesterday that the city 
might have to fire as many as 33,600 employes . 
before the fiscal vear ends next June 30 to close 
a $330 million deficit in its budget. Beame also 
hinted that he was considering imposing an absolute 


freeze on new city hiring. 
- cost-cutting proposals i ina . 25. 


The mayor offered t): 


ee yen 


? 


é 


minute appearance before the City Co. neil yesterday while 
he appealed to the lawmakers for cooperation after neces- 


sary budget cuts are ordered. 

The impending cuts, he said, 
would bring pressure on the 
councilmen and “create problems 
for you in your comiunities.” 

“We'll take the brunt of it, 
of course, but we want your co- 
operation,” the mayor said. 
“Don't you create problems for 
us.” 

Beame specifically asked the 
,Council members not to advise 
their constituents to demon- 
strate at City Hal) to protest 
against any budget cuts. But as 
the mayor spoke, a group sf 
-about a dozen physicians from 
the city’s municipal hospitals 
gathered outside City Hall to 
protest against the $20.9 million 
cut that Beame is aiming for in 
the Health and Mospit als Corp. 


813% Across the Board 
Dr. Lothar Wertheimer, the 
chairman of the Council of Med- 
ical Boards of the 19 munici:.al 
hospitals, said the cut weld 
mean the closing of at least tive 
hospitals and of miost out-patient 
departments 
he mayor, in his unscheduled 
appearance before tho Council, 
did not specify where the budget 
cuts would take place, but told 
the Council—as he has told other 
groups in recent dsys—that he 
ia considering an By across< 
the-bcard slash. 
Boamo has asked the heads of 


cuts can be made and to an- 
alvze the impact of an across- 
the-board cut. 

Such a cut would trim $62.2 
nullion from the Police Departe 
ment, $26.9 million from the Ene 
vironmental Protection Adminige 
tration, 326.1 million from the 
Fire Department, $74.1 million 
from the Board of Education 
and $14.2 million from the Board 
of Nigher Education, in addition 
to cuts in other agencies. 

The Municipal Services Admin. 
istration, in its report to Budget 
Director Melvin Lechner, indi- 
cated that the required $6.6 mil- 
lion cut in that agency would 
mean the firing of at least 100 
of its 4,125 employes. 

Beame’s appeal for cooperation 
from the Council drew an immee 
diate pledge from Council Fle 
nance Committee Chairman Mat- 
thew J. Troy Jr. (D-Queens), who 
had clashed with the mayor over 
the budget before its adoption 
in June. 

“I’m prepared to back him all 
the way,” Troy said, “as long 
as the cuts are distributed equit- 
ably among all segnicnts of the 
administration.” 

Troy said that sonic of tho cute 
now proposed to the mayo + 
were suggested by Troy himsel 
in June — deferment of the train- 
i.g of new police officers, for 
one. He snid that cach a dela 
could result in savings of as mucg’ 
as $19 million in the Police De 
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BEAME CUTS 1,516 WORKERS 
AND IMPOSES A JOB FREEZE 


—— 


TO SAVE CITY $100-MILLION ~ 


Misconception Cited 


OVERTINE CURBED | In discussing the dismisszis 
of the civil servants, many of 


Dismissals Are First 
of This Size Since 
the Depression — 


By MAURICE CARROLL 

Mayor Beame, proclaiming 
“the toughest austerity pro- 
gram since the Depression,” 
said yesterday that 1,510 city 
employes would be dismissed 
and that a vacancy job freeze 
would be imposed on every 
‘agency, includine the Police 
and Fire Departments. They 
will be the first large-scale dis- 
missals here since 1934. 


The Mayor originally asked 


city agencies to provide sug- 
gestions for across-the-board 
cuts of 8.5 per cent that would 
overcome a looming budget 
deficit of $330-million. But he 


said today that the suggestions, — 


when assessed by City Hall, 
had proved to be “crippling” 
and “unthinkable.” 

Instead, he said, he is im- 
posing a $100-million cutback 
—mostly by dropping the 1,510 
employes out of a total work 
force of 350,000, a figure that 
has remained relatively con- 


stant for five years—and will © 


jtry to make up the difference 
by getting more money from 
Albany and Washington. 


whom will lose their jobs at 
Christmastime, the Mayor said 
‘it Was a common misconception 
that civil servants could not be 
‘dismissed except for misbehav- 
ior. Layoffs, he said, will be in 
. reverse order of seniority and 
those laid off will be the first to 


._. be rehired when Jods reopen. 
To help fill the shortage that 


‘ 


‘he has projected in the budget 

for the fiscz! year ending next 
|June 30, Mr. Beame ordered the 
_ | following: 

QThe dismissal of 510 Civil 
Service workers and 1,000 pro- 
visional employes—those who 
have not yet passed their Civil 
Service tests—and the reassign- 
met of 782 others to curb 
overtime. The dismissals are to 


. Jstart Dec. 1, and should be 


completed over a period of 
"| weeks. 
An across-the-board hiring 
freeze when a worker quits, 
which would reduce the size of 
‘|the city’s work force. 
GCancellation of planned po- 
lice hiring, representing a re- 
treat from Mr. Beame’s elec- 
tion campaign promise to hire 
13,000 new police officers. 
GElimination of 12 fire com- 

panies (the Beame team said 
‘the specific ones had not yet 
been picked) and two medical 
substations, 

€Cutbacks in rush-hour serv- 
lice on the Staten Island ferry, 
sjsaving 13 jobs by increasing 
siheadway from 10 to 1214 


He did not say so, but it ap- 2:Continued on Page 62. Column 1 


peared impossible—if the fi-- 
ures of the Beame team on ti 
developing deficit in the $11.)- 
billion city budget are accurate 
yothat New York would be ab) 
to avoid borrowing before ¢ 
end of the fiscal year, 


‘ Yed-its suggestions. As a “non- 


| 


Continued From Page 1, Col. 8 


minutes. “4 
GA mixture of miscellancous! 
matters—an “energy conserva-. 
ion” program by the Municipal 
Service Administration, cut- 
backs in contracts. with outside 
agencies by -the Human Re- 
sources Administration and the 
Addiction Services Agency, and 
un§pecified increases in fees 
for taxis, golf, tennis, street- 
cuts and electrical inspection. 
in connection with the freeze 
om police-hiring, when he was 
running for election as Mayor 
last year in a campaign do™i- 
nated by safety-in-the-stre<ts 
issues, Mr. Beame promised to 
hire 3,000 police officers, Later 
under financial pressure at 
budget-making time, he trim- 
med that pledge to 2,340. 
- Yesterday, Mr, Lechner ex- 
plaided that 600 police officers 
had been hired so far, and that. 
that would be that for the yar. 
Other. officials said that the 
police force, which would have 
totaled 32,700 next June 30, 
would be 30,300 then instead, 
allowing in both numbers for 
normal attrition. 

The Mayor said with a trace’ 
of irritation that the Board of; 
Education — which had been: 
listed to find $74.1-million in! 
the across-the-board suggested] 
savings of §44 per cent he had 


asked for—had not yet submit- 


mayoral” agency, the board 
gets a lump-sum budget and is, 
then subject to few City Hall, 
controls. 
. “We'll get it from them,” Mr. 
Beame said during a 57-minute 
news briefing in the newly 
painted Blue Room at City Hall. 
“and if we don't then ye 
He paused, and there was a 
babble from the crowd; “you'll 


what? You'll what?” 
“Then we'll remember it,’ Mr. 
_Beame said grimly. : 


Ampatienly tapping his fingers 
and' frequently  interjecting 
comments during a gloomy talk 
with charts by his budget direc- 
tor, Melvin Lechner, the Mayor 
interrupted when someone 
asked if the positions to be 
wiped out were simply budget 
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~ “No, no,” Mr. Beame said, 
“these are all people.” 

He first briefed senior city 
officials on the program, then 
talked to newsmen, then left 
for Gracie Mansion to try to 
soothe leaders of municipal la- 
bor-unions into accepting the 
first dismissals of civil servants 
in an economy move since more 
than 1,000 were let go in 1934, 
during the Depression. 

- “There's always some slip- 
page,’ a mayoral aide ex- 
plained. 

Such layoffs hurt those af- 
fected even mor than layoffs 


from private jobs, since city 


. workers do not collect unem- 
ployment compensation. 

- The biggest single itera in 
the - austerity package came 
from the Health and Hospitals 
Corporation, which proposed 
to make up $26.9-million, not 
by cutting services, but by 
“improved collecti.ins" of state, 
&edceral and _ hospitalization 
claims, 

The second item also on the 
revenuc side was $15-million 
through increasing sales of 
city-owned property. 

« “What it means,” the 
Mayor's press secretarv, S!d 
Erigand, explained, “is jostling 
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some of these departments that 
{put ‘holds’ on property.” 

The final details of the City 
Hall package were shaped even 
as the Mayor began his briefing| 
for the Board of Estimate and 
leaders of the City Council. The: provisional Jobs Affected 
last of the agency proposals . is a 
were trimmed then, so late; Provisional positions that 
that, as the press briefing be-| Were cuc (the exact jobs re- 
gan, Marcia Horowitz, an as-|™ained to be listed) included: 

sistant in Mr. Frigand’s office, /€\8%t in the Police Department, 
‘knelt on the beige wall-to-wall “3 in the Environmental Pro- 
carpet frantically collating the ‘econ Agency, two in the Fire 
duplicated sheets of statistical Department, 10 in Corrections, 
" summary. 2 in the Social Services De- 

There were two summaries partment, 70 in Health Services, 
|—the dire things the agencies | Agministration, 10 in the Parks 
said might be done to make up Labs elie bphaecns 
‘the $330-million, and the Department, 43 in the Trans- 
jtrimmed package ordered oy. sae Saat srg 30 

‘Mr. Beame, totaling $100.47... ee 
million. : in ie ania aia agra 
| “The Mayor didn’t completely!tion Services Agency, 88 from 
| bite the bullet,” one politiciantthe Board of Education. 100 
Suggested. “He nibbled on it.”| from the City University, 45 in 
« The initial suggestion would}the courts and 249 in other 
"have resulted in cuts of more! departments. j 

ipso aps ed ney and major | The job cuts, along with serv-' 
| Wear too 6 at price reductions, were the most 
lthe eh a wine aaa tele could do now, Mr. Beame 
‘pales. velten” Nar Beametsaid: explaining: “I cannot in| 
Ee a Se 
‘He ordered the followingi He said that his plan was far! 
| Civil Service job cuts: 143 su- short of closing the projected 
‘perintendents’ drivers in the’ budget gap. 

Environmental Protection .Ad-' : oF 
ministration; 164 aides in the! 

Corrections Department; 140 

hourly paid positions in the 

Health Services Administration;, 

50 Municipal Service Adminis- 

tration workers, 13 ferry crew 

members. : 
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School Board Cuts Capital Plans 


Of $450-Million to $130-Mi 


By GLENN FOWLER 


The Board of Education, fac-|“freeze” ordered early last 
‘ing what its president calledimonth by the city’s Budzet! 
“the grim fiscal reajity in thelBureau “on all unstarted: 
city,” yesterday scaled down! projects. | 
from $450-million to $130-mil-| The schools receive by far they, 
lion its request for money tojlargest share of Capital con-| 
build new schools in the 1975-Istruction money spent by the | 
76 capital budget. city each year. The capita! 

James F. Regan, the hoard'sjoudget ostensibly deals only 
presicent, also proposed aban-|with additions to or upgrading! 
dening 11 major building/of the city's physical plant andj 
Projects already authorized to'equipment. 
receive $3l-million in city! Critics, however, contend that 
funds, but on which work has:en increasing number of items: 
not yet actually started. He from the much larger expense 
also suggested postponing urtillbudget are transferred each 
at Jeast July 1, 1976, further fi-|year into the capital budget, 
nancing for 13 eaditional newjleaving less for construction 
or modernized schools that|work. A prime example is the 
have so far been allotted §29-jinclusion of $148-million for 
million. operation of vocational schools 

“Our needs are valld and real,lin the propysed $1.79-billion 
but with a sense of responsibili-| capital budget for 1975-76. 
ty and urgency we have care-| The 11 major sciool-con- 
fully reconsidered our original|struction Projects proposed by 
request,’ Mr. Regan told the, the Board cf Education for 
City Plannirg Commission on'elimination from the 1973-7G/ 
the Jast of tnree days of hear-jcapital budget are as follows.” 
ings at City Hall on the capital) perk East H. S$. Manhattan, Se-ond andi! 
budget for the fiscal year be- Third Avenes, 924 to 94in Streat, 


Mey. a Seward Park MW. $. addition, Ai Han, 
ginring next July 1. Giend nd Eas Sites 


: ont 1. S. 207 994 P. $ 292, Brons, Wilkirs! 
Consideration Urged Averce, Bestsn Read, 179-3 ang 1726, 


The decision to cut more than! Stes. 
70 per cent from the request! 5), 'f4. Boone. lem Street and Hover. 
made two months 2go, Mr. Re-ip. 5. 10. gronz, Kelly and Beck revs. 
gan said, came 2‘ter the Plan-|_ berascot ang Interve's Avenues. 
ning Commission, in its draft)?-5,..t ezdten. Brena, lestn Street ane 
oy Padbauags s vip ee of PS. 212, Brome, "524. Street Break ka. 
the hearings, failed to allot any| "vt Mecrey Piece 95 i Mestanester Avenue 
money whatever for construc-|'.% fot "4 eauss, “gene artnet sth 
tion of schools not actuaily]| S*ee's. 
Started yet. The following 13 major proj- 
The board, he said, felt thatlects are proposed for post- 
the $130-million it was stillponement until the fiscal year 
asking for should be judged in, beginning July 1, 1976: 
light “ cs to —- : ng gee t lvaagieinagde Mansattan, les 
of $60-million immediately by}, oe. Hatha 
eliminating the 11 financed! “sre Fisree Seca ory Meters Canei 
j i -/1 V72, Psaenartan, terg 
oer | ee ay tee 
In consideration of this, he} y » 5. 8. medernization, Manhattan. 
asked the Flanniaz Commission: By ee cole a 
to raise from SS7-million tol Seg fiery Wessactty Avenue ee 
$129-million the sum it PTO-1P S$ 165, mage-nicetian, Manraman, vicielh: 
posed to aliccate to the Ten es tn eeaenth EAE Params. 
school system in the 1975-76 East Brovaten H. Sy vicinity of Fresh 
budast for maintenance, minor] Ce. 
moderization work, site reas teas mate bel 
sition and purcitase of DOOKS'p. 5 is mscere cater be 


nd supplies, Piace and Frsery Avene, 
a Me ent fiscal-year, the end gners Brera, Clove Road ane 
Board of Education received a West Curera $., Brosdwsy and 20:% 
total of $343-mili:ion, but $210- PS 12 afiition, Cusess, vicinity Woedstde 


ilti it ; a] bene 1 74 Srreet 
million of this is subject to b ne te ey Mena tenitred 


: t 
ing rescinded under the “Clee Qeteag, son bare and Omn oad. 
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CITY, IN DIyMISSING 3,725, «NCL UDES 
1,100 IN SCHOOLS, 900 IN UNIFORM: 
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WILLFORCE 2,700 01 


il a He 


THERS 


The New York Times/Edward Hausner 

Mayor Beame announcing dismissals of city employes yesterday. With him are Melvin 

N. Lechner, Ieft, Budget Dirccior, following a list of job types, and First Deputy 
Mayor James A. Cavanagh. The scene is a news conference held in City Hall. 


New Dismissals sf Permanent 
and Provisional Employes 


Permanent Provisional 


Police Department tence WOOD ones 18 
Environmental Protection Administration 235 |_______ 74 
Fire Department 150 [Uniformed 5 
Department of Correction 45 forces “95 
Transit Authority CS 
Housing Authority.____ 


Department of Social Services __ 506 
Health Services Administration On | 
Municipal Services Administration —. &} 
Parks, Recreation and Culiural Affairs 20 
Transportation Administration 13 


Finance Administration : 22 
Human Resources Administration 90 


., Addiction Services OO mtn ON 


Education 900 * 
Higher Education 200 
Stat of Elected Officials 15 
Court En':!oyes 102 
Other (Lt ary and Cultural 200 325 
institutions) 
SUB-TOTAL I 1.825 


Reduction in extension of mandatory retwement 2,700 
( Pere.anent and Provisional) 
6.425 


TOTAL (Except substitute teachers) 


TORETIRE 
SEVEREST LAYOFES 


Beame ‘Terribly’ Sad 
in Announcing Cuts 
—Unions Angry 


; 3 
By FRED FERRETTI 
Mayor Beame announced yes-’ 
terday the dismissal of 3,725 
City employes — including po- 
licemen, firemen, sanitationmen- 
and teachers—and the forced’ 
retirement of 2,700 elderly em-; 
ployes to help reduce the city’ s. 
budget deficit to $135.4-millicn.’ 
The 3,725 permanent and pro-" 
visional employes will receive’ 
dismissal notices by next week,- 
Mr. Beame said. The 2,700 el-. 
derly employes, both perma: ent 
and provisional, will be forced 
to retire by June 30, the end 
of the current fiscal year. 
“Included in the dismissa!s are 
900 in the uniformed forces— 
including 400 members of the 
Police Department, 235 in the 
Sanitation Department and 150 
in the Fire Department. os 
Political Appointees Let Go 
Of those dismissed, 2,200 are 
career civil servants, including 
1,100 teachers and educational 
researchers, and 200 librarians 
and employes of the city’s cul-, 
tural institutions, In addition, 
1,525 appointed provisional em- 
ployes—including 400 of the 
Mavor’s political appointees 
and 125 appointees in the $25,- 
000 to $35,000 salary bracket. 


—are being let go. ~ A 
The number of layoffs far ex- 
ceeded earlier | estimates.’ 


Throughout Tuesday night and 
yesterday morning, the Mayor 
and his Budget Bureau combed 
through personnel lists and 
added to earlier lists. 4 
Yesterday's layoffs, added to 
the 1,510 announced by the 
. Mayor almost three weeks ago; 
raise to 7,935 the number “of 
city employes ordered dis- 
charged or forced to retire. This, 
is more than 2 per cent of the 
city’s total work force of 338, 


‘Deficit Is Reduced — 
The layoffs and a series of 
‘economizs have reduced by al- 
most three-quarters the deficit 
lin the current fiscal ycar from 
lits estimated pcak of $430-mil- 
‘Jion. 

The Mayor, sitting hunched 
forward in a high-backed chair 
in the City Hall Blue Room and 
speaking in a soft voice that 
cracked several times, described 
jhimself as “terribly saddened” 
iand said: 

“| don't like this. I'd be the 
last one in the world to do this. 
'} came up through the Civil 
‘Service. 1 know what it's like 
ito get a job you worked for, 
jyou came up tor. 1 don’t want 
Ito hurt anybody.” 

The layoffs marked the 
severest round of budget cut- 
ting in the city’s history, far 
‘surpassing those announced 
‘three weeks ago, which Mr. 
‘Beame then cafled the most 
‘devastating since the Depres- 
‘sion years. 

Extensions Denied 

In giving details on the re- 
lease of the elderly, Mr. Beame 
‘said ‘that 2,700 employes 65 
years of age or over who have 
had or are scheduled to have 
extensions of their city service 


4 


would be denied these exten-- 


sions. And, the Mayor said, 875 
substitute teachers hired daily 
by the Board of Education will 
inot be hired, creating “the 
equivalent of a further reduc- 
tion in teachers.” These 875 re- 
'ductions are not included in the 
‘total of 6,425 layoffs, the May .r 
‘said. 

| The personnel cuts account 
for about $56-million, tiie Mayor 
isaid. The remainder of the sav- 
ings, $36.2-million, will come 


Continued on Page 54, Column 3 
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ae, | 
City Dismissing 3 oyes 
| ity Dismissing 3,725 More Employes 
i en re 
‘ ‘ 5 

‘Continued From Page 1, Col. 8 tude on that presented to us:has discussed with other mem- 
ee _ orginally,” bers of the Board of istimate— 
ee a - pod Representative Herman Ba.| the five borough presidents, the! 
‘voalesigge y owed to it by tHE ditto, Democrat of the Bronx,City Council President, Paul O"-| 
Istate, increases in fecs, reim- urged the Mayor to forgo per-| Dwyer and Controller Harrison 
jburscment to the city eee t f-\J. Goldin—the possibility of 
lofftrack Betting Ccrporation of 5. s and temporarily each member forgoing the $3., 
I$5-million owed for purchase.suspend the layoffs pending 000 raise he is to receive Jan. 1.1 

‘of a computer, changes in tax Congressional approval of the ‘A Desire to Help’ 

levy formuias and the ciosing S2-billion Federal Emergency| i 
of 23 interim day-care centers. Employment Act which Mr.| Mr. Beame said of these dis- 
The Mayor said that in all Badillo said was “imminent.” |CuSSIONS: “There is no dissentical 
icases he had consulted with: Under it, he sad, the city!on the Board of Estimate. There; 
‘the heads of the unions repre- Would receive $70-million for'is a desire to help. We are dis-| 
isenting city workers and had the current fiscal year, which/cussing the possibility of some; 
‘worked out the cuts with them. Mr. Badillo said the Mayor “can'over-all plan. The board is not! 
‘In general, cuts will be made use tO maintain most employes unaware of the situation.” He 
ion seniority basis, but Mr. on the payroll.” declined to say whether there. 


‘Beame said Adrian P. Burke,! DeLury Has Plan was agreement on the board.| 
t was reported that two bor-| 


ithe corporation counsel, was! \ 
yates ee oe . Mr. Beame has summoned i i 
Studying the possibility of cOn-ithe city's labor leaders 10 a 9 (of calery-cutting greeter 


isidering productivity along with ay , ; 
! * wave . 
ee ae ce ae en eee 
| Despite the Mavor's assur- avoid further cuts. Mr. DeLury aware of the positions of many} 
gel Bg the union leaders has already said ne hae d pro-icitY unions that civiliass oughil 
ad been consulted and its im-.posal, but he has declined to sda dismissed before uni-| 
plication that they had acced- specific. However, it is under.formed_ men. But 
ed to the layoffs. reactions stood that among the items to! 
from the leaders indicated oth- be discussed today are the pos- : e 
grrr - Isibilities of payless work days, in a uniform then you take a, 
_Victor Gotbaum, executive'pavless vacation days and uniform off patrol.” a 
— of the 110.000-member across-the-board cuts for all! Asked if he expects. any, 
Municipal Empioyes Union. city employes. union job action, as had been! 
said: “The Mayor is putting the — It cou'd not be immediately suggested by Mir. Gotbaum, the, 
economy completely on the cetermined how broadly the’ Mayor said: “I don’t expect it; 
backs of the workers. So far, layoffs would affect such seg-/! don’t think it should happen. 
the had not negotiated with the ments of the municipal labor We're asking for cooperation 
iunions.” Albert Shanker, presi-‘force as blacks, Spanish-speak-'not only from the unions and 
ident of the United Federation ing people and women. After employes but from the public. 
of Teachers, called the Mayor's the first round of layoffs, Elea-| What we are trying to do is 
broposed cuts “intolerable” andinor Holmes Norton, the city’s have the least impact.” 
asserted: The U.F.T. sympa- Commissioner on Human Rights,! He said that the cuts would, 
thizes with the city’s difficul-'warned all city departments 80 “all the way up” and would, 
ties but cutting school posi-|that there micht be legal prob-|include many political provi- 
‘tions is entirely unacceptable.” lems if the dismissals fell too; sionals. : 
John J. DeLury, president of ; heavily on minority groups and He denied angrily that any 
the Uniformed Sanitationmen’s'on_ women. of these “got their jobs because 
Association, said “the proce-; The City Council Finance they worked in my campaign.” 


he said. 
You've got to remember if! 
you take out a civilian and put: 


dure now bein followed is.Committee is also scheduled to'He said: “They rj 
‘ : a ‘ 30 5 : y got their jods 
wrong be : prior ereat dam- meet today to discuss the pos-'because they're equipped to do 
— n : _ et 2 iz71ini,'sibility’. of voluntary pay cuts: the job. In my opinicn, they're 
figtats Association, nie nee: on ac 43 Councilmen.}better equipped than those who 
|city is proceeding headlong in| tis also known that ‘ir Beame‘were there before” | 
the directions of potential loss 
of life and injurics from fire.” 

Not as chagrined as the la- 
bor leaders was the Board of 
Higher Education, which nev- 
ertheless said through a spokes- 
man, Robert Moulthrop, that 
the 200 dismissals there were 
“of a different order of magni- 


emp * 
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Budget Director Melvin Lech- 
ner speaks at City Hall. 


Mayor Beame dropped his cconomy 
on the necks of 4,050 city workers in an e 
from the city’s deficit. They 


By MARK LIEBERMAN 


ax again yesterday, this time 
{fort to pare another $15 million 
included 3,300 career civil servants. 

The new round of firings, the third in as many 


months, will take effect next month. Among its victims 
will be 750 uniformed city employes including 300 cops. 


Phase 3 of the mayor's austcri- 
ty program will bring to 11,985 
the number of workers dropped 
from the city payroll to close 
the budget gap that Bcame orig- 
inally estimated at $400 million 
The dismissals represent about 
3.5% of the city’s 338,524 man 
work force. 

“Full Negotiations” 

fieame met with 18 municipal 
labor leaders late yesterday and 
agreed to hear alternatives be- 
fore distributing dismissal notices. 
The mayor said the mecting 
Tuesday would deal only with 
the layoffs announced yesterday 
and that carcer civil servants 
would be dismissed as planned 
under Phase 1 and Phase 2. 

However, Victor Gotbaum, 


—— 


executive director of District 
Council 37 of the American Fed- 
eration of State, County and 
Municipal Employes, said the 
labor leaders would begin “full 
negotiations” with Beame. 
“We know that the budget gap 
can be closed without the laying 
off of one permancnt civil ser- 
vant,” Gotbaum said. “There will 
be no consummation of layoffs 
until negotiations are completed.” 
Gotbaum contended that, in- 
stead of the layoffs, provisionuls 
and puiitical appointees should be 
fired and the city should end the 
practice of “contracting out” 
work. ee 
The announcement of the latest 


Firing Breslkdown_|; 


Jlere in @ breakdown by agency of the firings announced 


bu Mayor Beame yesterday: 
Uniformed forces: 
Police 
Sanitation 
Fire 
Correction 
Transit police 
Housing police 


Nonmayoral agencles: 


Board of Education 
Higher Education 
Hospitals Corp. 
Architects and 
engineers (all 
agencics) 
Provisionals 

(all agencies) 


Career Civil Servants  ” 
300 (mayoral) 


Social Services 
Environmental 
Transp-riation 
Parks & Recreation 
Police (civilian) _ 
’ Municipal Scrvices 
Housing Services - 
Other 

Architects and 
enjtincers (all 
agencies) 


Totals: 


Career (mayoral) 
Career (nonmayoral) 
Uniformed 
Provisional 


firings came just a day after 
Beame said no decision had been 
made about the third phase of 
the economy .push. Bcame was 
not in City Hall to wicld the ax. 

“The clock is winding down 
and unpleasant as the task is, 
the budget gap is very real and 
we have to take positive action,” 
the mayor said in a statement. 

Budget Director Melvin Lech- 
ner refused to say that the new 
dismissals would be the last in 
efforts to balance the budget, 
which has but five and a half 
months to run. 


“We are taking this one step 
at a time,” Lechner said. 

Included in the firings will be 
180 firemen and 180 sanitation- - 
men, 35 correction officers, 35 - 
transit police and 20 housing © 
cops. ; 
Responding to the announced 
an to fire 300 city cops, the 

‘atrolmen’s Benevolent Associa-.’ 

tion said it would call a strike,- 
or job action if a single police- - 
1 man was laid off. : 

Richard J. Vizzini, president of 
the 10,500-member Uniformed | 


Pos 


(Continued on page 29, eel. 4) 
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(Continued from page 2) 


Firefighters As- ciation, vowed 
that his union would “fight this 
action with al! the resources at 
our command.” But he did not 
directly threaten a job action. H 
“Although we are aware of the 


oe eee 


city’s financial problems, we can 7% 
only point out that not even in i 
the depths of the Depression of ae 
the "Sls was there any thought pr 
of cutting back on vital services Boe 
such as the Fire Department,” es 
Vizzini said. {23 
He'll Press Efforts be. 


According to Beame, the 
actions he announced earlier com- 


bined with yesterday's firings - 

would leave the city with a budget 

deficit of $120.4 million. The News photo by Frank Russo 

mayor said he would “continue Mayor Beame is queried at 
+|¢ur unrelenting efforts at ioth City Hall on job cuts. 


ote BR te ake Oe 


the state and federal levels for 
the financial aid to which this 
Rreat city is entitled.” 


No career civil servants have 
been fired yet under the layoffs 
; announced Noy, 22 and Dec. 11. 
On Nov. 22, Beame said 1,510 
employes would be fired, inciud- 
ing 510 career workers. Last 
month, the mayor said an adidi- 
tional 3,725 — including 2,200 
career workers — would be fired. 
These workers included 2,700 be 
yond age 65 and &75 in substitute 
teaching positions. : 


They'll Be Gone Soon 

Lechner suid that of the 2,710 
career workers involved in the 
earlier firings, most would he 
kone by Feb. 1. Those include, 
he said, 900 teachers in the Roard 
* of Education, 200 teachers in the 
Roard of Higher Education and 
900 members of the city's uni- 
formed forces, i 

He adde.! that, of the first 
5,265 firings, Ox workers have 
heis transferred to federal or 
atnie payrolls — niost of them 
‘oe & state Department of Social 
Services program, 


— Aine am me 


Uniformed Agencies Here™ 
Told to Issue Dismissals 


' 


Police, Firemen, Sanitationmen Among 


900 to Be Jobless as of Jan. 31— 
Union Leaders Meet Today 


By JOHN DARNTON “ 

The city’s Budget Bureau no-'a meeting this’ afternoon at 
tified the uniformed services de- Gracie Mansion with members 
partments yesterday to send of the New York Congressional 
out dismissal letters today to delegation, He will brief them 
900 policemen, firemen, sanita- on the city’s fiscal plight and 
tion men znd others in the uni-'map strategy for legislation for 
formed forces whom Mavor'additional Federal aid. 
Beame, on Dec. 11, had ordercd' The municipal union leaders,| 
laid off. The dismissals are to'who met with the Mavor for an 
be effective Jan, 31. _ hour and a half Wednesday 

The move all but signals the evening end agreed to meet 
collapse of a plan, agreed upon.again with him next Tuesday, 
hy the Mayor and union leacers have alternated in their public 
last month, to hold the dismis-'statements between militancy 
sals in abeyance to give the and conciliation. T , refer to 
unions time to persuade elder'y-the Tuesday meeting as a “ne- 
workers to retire voluntarily on! potiating session.” 
their pension benefits. The plan; yonn 3, DeLury, head of the 
has been lagging. th Uniformed Sanitaiionmen’s As- 
' The move also nell © staz€'cociation, said. “We have taken 
or a patential confrontation |» ‘piedee that not one regular 
between the city administration’ Civj} Service worker will be let 
and the union leaders, who are 5,» A 
to meet at 10 A.M. today to? . 


; > | The chief item onthe agenda, 
ss srategy +0 thwart OF of the union le-ders today will| 


: ‘be their atlernatives in the face, 
hee meeting is to be held at of the layoffs. These include a| 
e offices of District Council roposal that more provisionals 
37, State, County an Munici-PPOP “politice!” appointees be 
pal Employes, at 140 Park jt oo ‘instead of Civil Service 
Place. It was called after the vor. an attempt to. sal- 
third round of lavoffs was an- /a56 the “early retirement” 
nounced brsenoap a bring @ plan by adding financial in- 
gaping budget deficit cown toa : 
figure that Mavor F.ame now — and possible job 
Puls at S120-milon asp ag. While there has been some 
iti itv roi ‘private talk of a strike, most of 
ditional city workers—includ- 1. tecders tend to discount it 
ing 2,000 Civil Service employes victor Gotbaum, executive “di- 
Piet ordered dismissed ef vector of District Council 37, 
ective next month. It brought said: *% have & dlale oslicy. @ 
to 11,985 the total of city em- Te” Caine to poll se — 
dag to let go by next June orice you don't talk it.” ’ 
There were these other bud-! The dismissal notices that m~ 
get developments yesterday, Budget Bureau ordered vester- 
spr Joka t S. Holloman Jr., 24Y Will affect the following.) 
sh. a 3 4 7; 400 policemen, 235 sanitation- 
president of the Health and men, 150 firemen, 45 correction 
Hospitals Corporation, issued @ crricers” 45 Transit Authority 
eee hat ne patrolmen and 25 Housing Au- 
oT er heer eatast thority policemen. In some de- 
~~ eS me’) partments, such as Police and, 
problems” in the past, but Fir some employes—those on. 
would withhold action on th?) nited service because of phy- 
Mayor's cutback of 400 more sicaj disabilities have already 
hospital workers until the poccived notices. : 
board of directors meets Jan. 1) the third round of cuts, 
gon ave : additional perscnnel reductions 
§Police Commissioner Michael jn these same departments have 
J. Codd noted that the state's, heen ordered. 
Taylor law prohibited strikes: after the se-ond routd of 
by public employes. A strike a8 'javaffs was announced in De- 
a last resort has not been ruled'cember, Mayor Reame agreed 
out by Kenneth McFeeley, headita allow a month's reprieve to 
of the Pairolmen's Benevolent union leaders whos: members 
Association. |belong to the New Yerk City. 
QDeputy Mayor James A. Employes Retirement System., 
Cavanagh said he would go to During that time they were to 
Albany on Monday to confer,attempt to persuade 860 ciderly. 
with aides of Governor Carvy; workers to leave before the, 
on additional state aid to the mandatory retirement age of: 
city. 165, so as to save the jobs of, 
QMayor Beame prepared for: younger workers. 
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Anticipating a deficit of $1.6 billion, the Beame administration will 
ask the City Council to raise the city’s real ¢s'ute tax rate by a staggering | 
10% as part of its balancing act for the 1975-’76 city expense budget, City 
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By MARK LIEBERMAN 


Hall officials said yesterday. - 


Even with this record boost, Mayor Beame said, the |, 
$883.9 million for the budget which 


city faces a gap of 
begins next July 1. 

To close that gap, Beame suid 
that he has asked for federal and 
state aid totaling nearly $1.3 bil- 
lion, but he refused to speculate 
on how much of the request- 
package would be granted. 

“The Picture... Today” 

Beame revealed the property 
tax rate boost—74-cents to $8.00 
per $100 of assessed valuation— 
as he detailed “the picture as we 
see it today” in preparing the 
1975-76 budget. 

If tho new rate ts okayed by 
the council~which,sef the really 
taz rate by June 25—it would 
mean that a home assessed at 
$10,000 would be tare at $809, o 


" City’s real estate tax has risen 

ry dramatically in the past decade. 

Proposals for 1976 would con 

tinue trend. Tax is based on $100 
‘of assessed valuation. 


$74 more than the curent $735 
tax on the same home. 

According to tht mayor, the 
increased realty tax levey would 
raise $350.3 milion in the com- 
ing fiscal year, most of which— 
$297 milion—would fo to repay 
the city’s low .-:erm debt. 

Beame did not propose any 
other tax increases as he 
sketched his gloomy fiscal pic- 
ture, but he said that he would 
seck state legislation to extend 
the city’s personal income tax 
and 8% sales tax. The tax was 
raised last year, through June 30, 
1975, by the Legislature and the 
City Council 1. 


i 


ue 


cuts in the gap include the in- 
creased property tax booat. Con- 
tinued extension of the sales and 
income taxes, deferral of pay-” 
ments to the city's “rainy day” . 
fund, the use of surplus pension 
“| funds and « continuation of state 
The City Council has the, payments on motor vehicle and” 
v ef to impose a series of s0-| insurance taxes on city vehicles. 
cailed nuisance taxes, one of} The mayor sad the new city . 
which—the $15 annua! auto use| budget, which obser ©: ¢ indicale’ 
tax—was passed at the mayor’s| would top $13 billion—up more 
urging last year, Included in| than $1,5 billion from the carrer 
those taxes, which were author-| $11.5 billion budzet—woukt in 
ized by the Legislature in 1971,|cliide $772.4 million in “new r> 
is an extension of the sales tax, quirements” for v elfare and med- 
to personal services such as dry-| ical assistance payments, + pite! 
cleaning, haircutting and shoe-/care, debt service, pensions, ea- 
shines. ergy and collective bargaining, 
Gov. Carey, in his state He Gives the Figures 
budget, proposed such an exten-| Evame said the actual cost ‘of 


: . he new requirements would by. 
tion, Boame said yesterday that th ~ ‘ 4 
if Carey's proposal is approved,| $2075 million but that he had . 
the city might follow suit, directed the tity’s Budget Bure su 


According to the mayor's num. {1,9 pamper Sis mullisn 
bers, the city faces a 31,684,500,- The new requirements, as well 
000 gap as it prepares the 1975-| 4. the replacement of $412.3 mil- 
"76 budzet which can readly bejjiun in one shot items used to 


trimmed to $883.9 million, The | pr, pare the 1974-75 budeet and « 


(Continued from page 3) 


million gap would have to be met 
through a new aid list which the 
mayor said he has presented to 
Carey and Vice I’resident Rock- 
efcller, 


The package included $658.4 
miilion in new nid from the state 
and $631.4 million in new fede: .! 
aid. 

In his state requests, the 
mayor aie | Carer for additional 
education aid of $205 million te 
come frem rendjustine current 
stute aid formuics to bare educa. 
tion reitabursements on curoll- 
ment-- ...1 attendance—and take 
into acount the special problems 
of eities in funding education. 

Reame also a-i.ci for 50°53 of 
the presveds of the 10-ccut-a-eal- 
lon gisoline tax songht by | 
Carey, bat he c.utionsd that he | 
was not endorsing the guvernor’s | 
tax scheme. 


wt wate a 


judgment, we want to know 
what we're going to get out of it 
and if ang strings are Attached,” 
the mayor said. 
Visions a New Way 

On his federal aid, the mayor 
included revision of welfare ul- 
location formulas, which he svid 
would mean $4100 mililon for the 
city as well as the establishment 
of a method to allow the city to 
Lorrow at Interest costs lower 
than the city pays to underwrit- 
ing syndicates. 

Keame said that if the federal 


and state aid is not granted, “we | about any 


are faced with very unpleasant 
alternatives,” ‘ 

ye sait the alternatives in-; 
volved cutting “vital services” 
such as education, police, fire or 
Sanitation, or “tu put an awe- 
some burden of taxation on an! 
already overtaxed public.” ! 

Lcame said that he could not 
discount the possibility of munici- 
pal firings to tighten the budget 
belt, but he refused to speculate 
but he refused to specylate on 
specific dismissals, 

“We can’t tell you at this point 
layof(s,’ he said. 


Daily News 
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$99.4 million carry-over of the 
corent: year’s projected deficit, 
the mayor ..4, comprised the 
predicted budget pap. 

Beame said he would probably 
seck a delay in submitting his 
1975-76 budget formally to the 
council and Board of Estimate to 
determine what aid the city will 
receive from the state. The 
mayor, according to the City 
Charter, must submit his budget 
by April 15, but the council {fs 
empowered to grant him a delay 
of up to one month. Such a delay 
was granted last year. The 
budget must be adopted by June 
21 


Ieame Mentions an Alternative 
The mayor said that if the 
one-shot Items hud not been und 
and the current year's ba leet 
had not been hit Ly inflation and 
recession, the city would have 
pfaced a “manageable” $145.5 
million gap to be .cluwd by ad- 
ditional state and federal aid. 
Instead, Beame said, the $383.9 


(Continued on pees 100 eel. 2) 
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| Mayov Beame’s preliminary 1975-75 expense budget 
projections grimly confirm what has been evident to 
> even the mosi casual students of New York City affairs 
: far 2 long, Jong time—that this metropolis faces a fiscal 
‘ episis from which there can be no escap> without drastic 
' guts in personnel and services and substantial increases 
in taxrs. 


Incredibly, there is little ind::ation in the Mayor's 

. budget presentation so fer that Mr. Beame, once widely 

hailed as a tough fisca' ect, i¢ prepared at last to 

grappie with these hoi’ re icies. His pla: for closing 

an anticipated $1.68.» !:or: deficit with the help of nearly 

$900 million in hypot:ctical new tate and Federal aid 
leaves knowledgeable observers gasping’ in dishelief. 


Although he. claims “municipal economies” that will 
gave $613.6 million over the two years ending June 30, 
1976, the Mayor is proposing a $12-billion budget for 
the new fiscal year, up more than 8 per cent from this 
year's S1l.J-billion spending level. That may be a 
reasonable reflection of the impact of inflation on 
municipal expenses, but a budget increase of that mag- 
nitude is clearly more than this debt-ridden city in the 


throes of acute recession can reasonably be asked to bear. | 


The persistent rise in a city payroll that has more 
than doubled in the iast decade must be halted. That 
will require cutbacks far more drastic than the modest, 
and now largely aborted, layoffs announced by City 
Hall last year in its half-hearted effort to eliminate an 
estimated $420-million deficit from the current budget, 
or far more sweeping dovnward revisions of employe 
benefits than those agreed to so far by some municipal 
unions—or both. 


‘The absolute necessity of achieving such econorries 
is underscored by the staggering magnitude of the $1.68- 
billion revenve gap. Last year Mr. Beame managed to 
finesse a shortfall that was almost, that large with the 
help of a galaxy of maneuvers, including rollovers and 
borrowing against anticipated revenues. Most of these 
devices cannot be repeated; in fact they have helped 
to intensify this year’s problems, as sore critics of ast 
year's budget predicted. Loe . 


Mayor 3eame hopes to cover about haif of his projected 
deficit through a 10 per cent bcost in reaity taxes, to 
$8.02 per $100 of assessed valuation—a painful, but 
under the circumstances minimal increase. Also, through 
higher anticipated revenues from existing sales. and 
inceme {-xes, increased fees, another postponement of 
payments into the “rainy day fund" and another raid 
on pe:ion fund surplus. Even if these measures should 
add up to the $800 million in added income that is 
expected. which is doubtful, the new budget would 


remain $883 million in the red. To suggest that this | 


paping hole can be filled with new state and Federal 


largesse, given the current climate in Albany and Wash- - 


ington, is to believe in pie in the sky. | 


It Is time the Mayor and his aides came down to 


earth ard offered the citizens of New York a realistic 
budgst, a budget that reflects the still substantial capac- 
ity of thee city to support a reasonable level of city 


services. x budget that begins to reverse the long-term | 
reliance on borrowing, and hocus-pocus, that have 


reduced the city to its present plight. 
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January 27, 1975 


Bd.Ed.Meg. 1/22/74 
Cal.No. 28 


Hon. Harrison J. Goldin 
Comptroller, Clty of New York 
726 tunicipal building 

New York, N. Y. 10007 


Dear Sir: : i. oO . 


6 Enclosed for your information is a certified copy of resolu- 
tions which were adopted by the Board of Education on 
January 22, 1975, approving authorization for an agreement 
with Development Dimensions, Inc., for the purpose of develop- 
ing job related examinations for three key supervisory 
positions in the New York City school system. 


Very truly yours, 


‘ a . oy . oe : rs cr : 
a i Ctl te penn Co 


HAROLD SIEGEL 32 
oe : | = Secretary : 
- ae : oS a Board of Education 
: HS :ms a : 
Enc. . i - : iE ° = 
ec: Mr. Anker Development Dimensions, Inc. 
Dr. Gifford ' 250 Mt. Lebonan Boulevard 
Mr. Arricale Pittsburgh, Pa. 15234 
Mr. Kratovil . ‘ 
Dr. Percell 


jit. C. Rosenberg 
Dr. Rockowitz 
' Mr. Sousa 
Mr. Stanley 
Mr. Seymour Jaffe 
Files ee 
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toitieent POSL(I94S mist Ge 1" Dates CLUE 
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RCSOL7A), Tatt chs Caase 

Ga egreternt wit’. 9 -raiesoere Dice ms ebancn 

Pittaserst, Pensry.canie 15224, ct a cost net te excesd $683,009 

to funeticn V3-113511, to 419 to ereate snd validate prototyve crenicitions 
for tiree key supervisory pozitioa3s in ths New York Clty ecnool systen for 
ths purpose of creating ard validating job-related ceaninations for all 


Bupervisory positicas in the schooi systcn; ard be it furtker 


RESOLVED, Ghat the resolutioa of the Poard of Education adopted on January 5, 
1972 rclaticg to the Code of Ethics and the Conflict of Interese i3 koredDy 
incorporated. : 


e . * . 


EXPLANATION - 


—_ — om om 


.The decicioa in the matter of Chance, et al. wv. the Board of Education, the 
Board of Mxsniners, ef al. requires thac exaninaticnas for ell Supervisory 
licenses in the iiiw York City school systen be job-related. ‘Ine Board of 
Bducetioa previously coatracted with Arerican Institutes cf Research to 
provide prototyp2 job anzlysis. The remaining requirement is to provide 
prototyps: exexinations based on these prctotype job analyses aad to 
validate then. In order to fulfill this requirecent, proposals were 
solicited frea a nucber of consultant firms, ; 


Developzent Dicensicn3a, Inc. has been selected follewirg a careful review of 
all the proposris susnitted. Thais fira will provide (2) a prototyp2 
comprehensive cesessseat program for three supervisory positions in the 

. , Bchool system in such a way as to constitute prototypes for future 
assessments (Step 1); (2) 3 progran to reliadly and valicly evaluate persoas 
holding these positioas after selection by the appropriate hiring authority 
(Step 2) and (3) establish the validity of Steps 1 end 2 abova. 


The services to be perforned under this agreement will help in the developrent 
of examinations by the Bosrd of Exantner3a to fulfill its statutory 

responsibility to provide cxaninaticns for the licensing of Supervisors on the 
basis of "cerit end fitness" through the use of "oven gualifyins” exsninstions 
and to meat the con3titutional requiresent of non-discrintastory exaninations,. 


Respectfully subnitted, 


: IRVING ANKER, Chancelloz 
FRANK C. ANSICALS, I1 
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Cal. No. 72 9035-A 
IN ASSEMBLY 
: (Prefiled) 


January 7, 1976 | 


Introduced by Mr. STAVISKY—Multi-Sponsored by—Mr. ABRAMSON, 
Miss AMATUCCI, Messrs. BARBARO, BIANCHI, BLUMENTHAL, 
BROWN, CINCOTTA, Mrs. CONNELLY, Messrs. CONNOR, COOPER- 
MAN, CULHANE, DEARIE, DELLI BOVI, Del TORO, DeSALVIO, 
DiIFALCO, ESPOSITO, EVE, FARRELL, FERRIS, FINK, FLACK, 
FLANAGAN. FORTUNE, FREMMING, FREY, Miss GADSON, 
Messrs. GAZZARA, GOTTFRIED, GRANNIS, GRIFFITH, HALEY, 
HWARENBERG. HECHT, HiNCHEY. HOCHBERG, 
HOCHBRUECKNER, IZARD, KOPPELL, KREMER, LANDES, 
LASHER, LEHNER, LEWIS, LISA, LOPRESTO, MARCHISELLI, Me- 
CABE, MEGA. G. W. MILLER, M. H. MILLER, MIRTO, MOLINARI, 
MONXTANO, NICOLOSI, NINE, ORAZIO, PASSANNANTE, PESCE, S. 
POSNER, ROSS, Mrs. RUNYON, Messrs. SCHMIDT, SCHUMER, 
SERRANO, SHAROFF, SIEGEL, SILVERMAN, STEINGUT,, 
STRELZIN, THORP, YANN, VELELLA, VINGILIO, WALSH, 
WEPRIN, YEVOLI--read once and referred to the Conimittee on 
Education—reported from said committee with amendment, ordered 

_ reprinted as amended and placed on the order of second reading 


AN ACT 


to 2mend the education law, in relation to minimum appropriations under 
austerity conditions for city school district purposes in cities having a pop- 
ulation of one million or more 


The People of the State of New York, represented in Senate and Assembly, do 
enact as follows: . 


1 Section 1. Subdivision five of section twenty-five hundred seventy-six of the 
2 education law, as amended by chapter five hundred seventy-six of the luws of 
3 nineteen hundred sixty-four, is hereby amended to read as follows: 

4 5. Inacity which had, according to the federal census ‘of nineteen hundred 
5 forty, a population of ene million or more such estimate shall be f ‘th the 


6 mayor. If the total amount requested in such estimate shall be equisan.¢ to or 


EXELAN VELON — Matter in tfalies is pew, matter an biekets [) is cokd baw te dey omittal 


te 


o- 


if 


752a 


A. 9035-4 2 


lexs than [four and nine-tenths mills on every dollar of assessed valuation of the 


real property in such city liable to taxation] an amount equal to the average 


proportion of the total expense budget of such city, as amended, appropriated for the 


purposes of the city schuol district of such city in the three fiscal years of such city im- 
mediately preceding the year for which said estimate ts filed, the city shall 
appropriate such amount. If the total amount contained in such estimate shall 
exceed the [said sum of four and nine-tenths mills on every dollar of assessed 
valuation of the real property in such city liable to taxation] amount so computed, 


such estimate shall, as to such excess, be subject to such consideration and such 


action by the board of estimate, the council, and the mayor as that taken upon - 


departmental estimates submitted to the mayor. The city is authorized to make 


additional appropriations for educational purposes authorized by this chapter. 


- The board of education shall administer all moneys appropriated or available for 


educational purposes in the city, subject to the provisions of law relating to the 
audit and payment of salaries and other claims by the comptroller. 

§ 2. This act shall take effect immediately and shall be deemed to have been 
in full force and effect and retroactive from and after February first, nineteen 


hundred seventy-six. 


. 
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KAYE, SCHOLER, FIERMAN, Hays 
NEW YORK, 


425 PARK AVENUE 


(212) PLaza 9-8400 


PLTTR we wey 
SCYMOUM GOLOSTEIN 
O4vi0 GO.0B8faS 
MELVIN MICH ATL SON 
DOnALO vy CuPae 
BCAtTMAM A ADAMS 
JVULIVS BIR MAN 
MICHAEL MALLING 
JOC. @ sweety 
MARTIN S SAIMAM 
JOMNM T LUNN 
JOMM A TRITOMAaN 
SiOnEY mweSte. 
BTANMLEY POSENBE RG 


March 18, 


Jar G $T8uMm 

ALLEN «C2580 
GEMALO SOBEL 
RONALDO L UNGER 
ClLizeOl Tn wlAO 
MENRY HR UMaAN 

BL WARMAFTIG 
JEFFREY mM EPSTEIN 
MICHAEL © BLECH MAN 
WILLIAM mM BORC HARD 
ALLAN Mm PEPPER 
FREORIC W TER Man 
ANOREA & CHRISTENSEN 


1976 


& HANOLER 
N.Y. 10022 


Sam. Cv wm €UL.0 
MAROLD & FIL ewan 
SPEC, COM EEK 
SACOM SOMD.C8 
JAwES S Pars 
MATHOAN EL © JAD EBCN 
MICH4AAD Cc *.CSCK 
Ja1 O amauta 
BIONEY A SO AwSnD 
JAMES @ mina 
COvNSe. 

3. VILLA Emit -eresees 
OTS23 MOY PATS  FAANTE 
YE. 637 93 CO 
Pau, COS 4” 

JOST OR OF 2 RE 
(CyMortanm CoL NSE. 
CAOLE a7 8ESStS 
RAYEWALLCA ATA VLR 
RAVYEMACLER ACY 2” SE RE 
FEVER aw ores 
MEW YORK DOVEST. © 12692" 
WEWw YOR« IATL z2mMe49 
PARIS: LEPC eevee G2arFr 


Ms. Deborah Rothman 

Corporation Counsel's Office 
Municipal Building 
New York, New York 10007 


Re: Chance et al. v. Board of Examiners et al. 


Dear Ms. Rothman: 


, At yesterday's meeting between the Board of Examiners 
and the Board of Education, it appeared that the Board of Educa- 
tion's two major concerns regarding implementation of the per- 
manent plan for plenary supervisory examinations embodied in 

the Consent Judgment (the "Plan") were as follows: 


1. The cost of conducting the Step 1 examinations at 
this time was of concern to the Board of Education in light of 
the present limited need for additional supervisory personnel 
in the three prototype positions; and 


2. The performance evaluations required by Step 2 of 
the Plan appeared to the Board of Education to be a more appro- 
priate function of the respective appointing authorities. 


Following yesterday's meeting, the Board of Examiners 
met in a cooperative effort to develop an approach which cculd 
Satisfy the Board of Education's two major concerns while at 
the same time fulfilling its own statutory and constitutional 
responsibilities. The Board of Examiners recognizes the con- 
cerns of the Board of Education and at the same time is committed 


to prompt implementation of the Plan for selection ana licensing 
of supervisors. 


Accordingly, the Board of Examiners has authorized me 
to make the following proposal for implementing the Judgment: 


A. Job analyses of the three prototype supervisory 
positions should promptly be completed. 
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Ms. Deborah Rothman -2- March 18, 1976 


B. Thereafter, the Board of Examiners and Develop- 
ment Dimensions, Inc. should promptly develop the prototype 
examinations based on those job analyses. (As you know, the 
Board of Education is already obligated by contract to pay for 
the services of Development Dimensions, Inc. in helping to pre-. 
pare the prototype examinations.) 


C. Upon completion of the preparation of the three 
prototype examinations and their acceptance by the Board of 
Examiners, the interim system described in Paragraph III ¢ of 
the July 12, 1973 Consent Judgment would terminate. 


D. In addition, the Board of Examiners is prepared to 
discuss with the other parties the elimination or substantial 
modification of the present Step 2 performance evaluations as 
now required by the Judgment, provided that a permanent license 
would be issued after the successful completion of the Step 1 
examination. 


The Board of Examiners' proposal would preserve the 
integrity of the merit System through development of examina- 
tions by the Board of Examiners as required by statute, while 
at the same time sparing the City the expense of administering 
examinations for supervisory personnel at this time. When such 
personnel are needed, the Board of Examiners would, at that time, 
conduct the Step 1 examinations in accordance with its statutory 
responsibilities. 


I trust that you will convey this proposal to the 
members of the Board of Education and to the Chancellor and 
Deputy Chancellor and that I may hear from you with regard to 
it as soon as possible. 


Very truly yours, 
A 7 A 
4 my. Cilia. 
§.Z. Cohen 
SZC:cv 


BY HAND 
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‘ Exhibit 7 / y 


Tic WOARO or COUCATION 
Of tue Cife SCHOOL OST? OF NEW YORR 
Ofvision OF PrADONNKL 
63 CCuRY Starcr 
OMOORLIN, M.¥, HOF 


TRAUPY ©, 7 MICALC, 57a 


Eakiwtivg eseecron SeG-e:as/z2/z3 


January 29, 1976 


PERSONNEL MEMORANDUM NO. 95 


TO: Community School Board Chairpersons 
Conmunity Superintendents 
Executive Directors 
Neads of Burcau 


FROM: Frank C. Arricale I 
Executive Director 


SUT JECT: FILING OF PRINCIPAIBULPS 


Effective immediately - racancies for elementary and junior high 
school principalships sding building principalships may not be 
filled until further uu: :e because of excessing and possible lay 
off difficulties. Thi. oan on filling of principalships is to take 
effect Monday, February 2, 1976. 

. Districts are urged to place assistant principals as interim acting 
principals so that the possibility of bumping and lay off of assistant 
principals can be reduced, 


If you have any questions or concerns in this matter, please do not 
hesitate to call me or Jerry Olshaker, 596-6143. Please be assured __—- 
that I will be happy to meet with you or your school boards to con- 

fer on this matter. 
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————_{ 
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TUE UNLTED STATUS DISTATIC? COURT 
"OK THE SOUTICRY LVISTKICY OF NEW YORK 


ee ee ee ee ee ee x 


SOSTON M. CHANCE and LOUIS C. MERCADO, 


Plaintiffs, AFFIDAVIT 


* 


against 


BOARD OF LXANINERS, et al. 


Defendants. 


STAVE OF NEW YORK ) 


COUNTY OF? NEW YORK ) 


MURRY BERGTRAUM, being duly sworn, deposes and 
‘ i 


1. I am President of the Board of Education of 
the City of New York, one of the defendants herein, and I 
submit this affidavit in opposition to Plaintiffs' motion 


for a preliminary inj'inction. 


4+ ‘The instant, action, brought hader 42 U.8+4C. 
§§1981 and 1983 and: their Jurisdictional implementation, ‘ 28 


+ U.S.C. $1343 (3), 4s for: injunctive and declaratory relief, 


The two namei plaintiffs are acting principals of elementary 


schools in New York City and’ holders of New York State 


‘ principal's certificates. They do not hold a New York City 


Ajcense as clementary school principal which io neseenary to 
obtain an appointment.in the New York City school system, ., 
It is alleged in the complaint that one of the plaintiffs 
is Black and the other is Puerto Rican and it 4s further | 


siteced that they bring this action on tiade own behalf and ! 


a8 A Class action pursuant to Rule 23, F.R.°” .F. 


2. A a TT cc Sh Se SN Sinmeeenetaesie Semmes 


| 
| 
: 


— 


"enjoin the defendants from using any Scat ios for principa 


brought Pursuant to Rule 55 FRCP ceekine to > preliminarity- 


wo 
3, IG ib BtdouRe that tho defendant Board of Bre 
amlner 5 wil) hold an examination for clenmentary Bchooi prin- 
cipal during the Autumn of 1970 hs Will promulgate an cli- 
@ible list in the Spring of 1972 boaed on such examination | ; | 
(Complaint, par, 12), 


e 
e 


4, Plaintirfs' claim that there 4s a low percen- 


tage of iui gs Groups in New oo aed School System hee 
PJoyed in Bupervisory capacities and ‘that this is duc to the 
Costing procedures employed by the Board of Examiners A 


legedly, these protedures ere biased against Blacks and 


Pucrt~ Ricans. (Complaint, pars. 13, 14 and, 15), 


GS. Pibinedirs fusteas allege that: the examination 


procedures employed by the defendant Board of Examiners are 


“In violation of tho United States Constitution ane the Con- 


Btitution and laws of the State of New York. It 4s further 


Claimed that the Boaid of Education in webses of State 
Law hus, in the past, left, and plans to leave, to the Board 
of Examiners eietnniye discretion in the preparation, adnine 
istration and grading of the forthcoming examination ous 


cedure for elementary school pe eetyel 


6. Plaintifrs request this Court: to declare the’ 
present and planned examination procedures employed by the 


Board of Examiners te be Te erere ree tonal. They seek to 


which has not been Prepared in accordance with academic and 


professional Btandards vee by the Board of Education, 


7. Incident to this action 45 tho present motion 


enjoin the defendants from: : 


‘Administering or otherwise making hat 

of any Matte and/or oral test, as a" 
-opsterian for the New York City esgus 

of clenentary uchool principal or for any 
other New Yori City publie school systein 
supenviedry license, which has not been 
prepared and validated in accordance with 
the latest otandards of professional psycho: 


logical testing as accurately measuring the- 


t 
merit and fitness of candidates ae perforn-: 


the tasks of the position for which the 

test is being administered; and ae 

administering or otherwise nating ues of : 
an examination for principal which has not 
been prepared in accordance witn, which does 
net strictly adhere to, and which in no way: 
exceeds specific academic and professional 
standards for the license of principal 

" established by the Board of Education pur-_ 
‘sant to §2573 (10) of the New York Educa~ | 


tion Law, and for such other relief.as the 


i { 
Court Loa deem just and proper. 


ce The Board opposes plaintiffs ': motion for pre- 
liminary injunction because as hereinafter’ set forth the - 


_ Sranting of the interim relief sought would be dteruptive 
to the entire school system of the City of Naw ork, © 


9. ‘The written portion of the examination for 
; elementary school principal is scheduled for November a 
1970, vga eligibility requirements, the scope of the 
examination and other relevant data coucerhing the examin- 


ation are set forth in an Examination Aanouncement , dated 
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epienbe: a1; 1970, a copy of which is annexed and inarked. 
Exhibit "AY. «1G de the announced intention of the Board of 
Examiners and the office of Teacher Personnel of the. Board . 
of Education | to conduct written, oral and medical tests in : 


this examtnation at a Site in Puerto Rico, as. well as in 


New York City. This examination was announced on September 
Li, 1970. It was requested by the then Acting Superintenden'| 
ot Schools, Mr. Ailes Anker, with the recommendation that: 
the examination be completed, ae possible by freruery i; 


\ 


chia or at the latest in the Spring of 1971. 


10. In epeasiccie to the elementary. School principal 
examination, many other Supervisory examinations have been 
esnducted, are being conducted, and are Projected by the 
Board of Examiners. A report on the Status of these examin- 
ations is annexed and marked Exhipst “a, 

a0. 20 plainticrs' motion for a preliminary injunc- 
ton is ee then al1l.of eee examinations will be ee 
rupted. This result weild be highly injurious to the New 
York City school System and the children attending its 
schools, It woulda deprive those schools of primary and 
intermediate leadership in Supervision, in administration,’ 
Curriculum direction, and relationship with parents and 
the community. Plaintiffs Suggest that persons could be 
, a88igned in acting capacities to £111 the void. However, 
it is self evident that an Perens Principal or other acting 
bupervisor is not ina position. to act with the continuity, 
authority and assurance attendant upon appointment to a 


Position and the resulting tnure in office, The necessity 


° 
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bourds, students, parents, teachers and administrators in 
this transition period from a centralized school system:to 


a decentralized one. ~ 


12. Ao a result of the liberalized ipension benefits 


Granted by the New York State Legislature 4n ‘1969 it is anti 


cipated that more than 50% of the present supervisory staff 


will retire within the next four years with the bulk retir- 


ing witnin the next year or two. This is: the ae for 


the request of the Acting Superintendent of Schools ‘thet 

the promu) gation of a list of principals in day elcihentary 
schools be effected not later than the Spring of 1971. It 
would be an unnecessary hardship on the secken to postpone’ 


r ' 
the announced examination as well as other supervisory exam- 


inations when the need is s0 pressing now and will beconie 


much more acute within a short time. —_— 


13. The Board of Education's opposition to the, 
plaintiffs' motion for a preliminary injunction is not 
bascd upon an evaluation of the mer‘ts of plaintiffs' overal 
case. The Board is of the os deste that the complaint raises 
iosucs of fact which should be determined at a trial. The. 
Board's position is that the sole statutory veaponsibility 
for the administration of tests for supervisory personnel 


er with the Board of Examiners. 


14. New York Education Law §2569 provides in ~ 


i ‘ 


pertinent part: 


"It ‘shall be the duty of the: board 
(of examiners) to hold cxaminations: 
: whenever necessary, to examine: all 
- applicants who are required to! be 
- licensed ... The board [of examiners } 
shall periodically review the validi ty 
and reliability of ese ret sene as well 
cY:) examination Procedures." — 


:" 


- 


tee 
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15. Since Education Lav $2569 devolves the 


duty upon’ tne Board of Examincrs to admlnistcr all license. 
: examinations 4 48 the positién of the Board of Education 


that the Board of FExamincrs should satisfy the burden of 


defending their examination procedures. 


16. In conclusion, in view of the great dis- 


ruption to the New York City Scnool System which would be 
causcd by the srertinn of the preliminary relict plaintiffs 
seek, it is respectfully requested that their motion for a. 


preliminary injunction be denied 4n-all respects. 


Sworn to before me this 


ben day of October,- 1970. 7 | 


Sx KA VGERC Faf va7 

teeing ve bine ce Yo HORT SCORE 

We. 41-7, 75109 Quzihed in Queens County ! : 
Contin aie teed in ew Youu County ‘ j 


Commisziwn Crpucs Match 30, 1972 ' { 


Exhibit 9 - Board of Examiners' Notice of :' 
Motion dated June 1, 1972, to-: 
gether with supporting affidavit 
“Of Murray Rockowitz (with exhibi 
Sworn to June 1, 1972. 


’ 


(Printed at pp. 459-63a) 


Exhibit 10 - Letter dated March 10, 1975 E } 
from Leonard Bernikow to Judge‘ | 

Tyler. j | 

| 

i 

| 


hele 


(Printed at pp. 5093a-504a) 
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Affidavit of Robert Christen, sworn to 
May 12, 1976 
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UNITED STATES DISTRICT COURT 


=-— = em eee x 
BOSTON M. CHANCE, et al., 
70 Civ. 4141 
Plaintiffs, 
AFFIDAVIT IN 
~against- OPPOSITION 
THE BOARD OF EXAMINERS AND THE ‘ 
BOARD OF EDUCATION OF THE CITY ; 
OF NEW YORK, et al., 
Defendants. ‘ ' 
| 
—-- - = es ee Se ee oe x ' 


STATE OF NEW YORK ) 
SS.: 
COUNTY OF NEW YORK ) 


4 


ROBERT CHRISTEN, being duly sworn, deposes and says: 
1) I am Vice President of the Board of Education 
of the City of New York and am fully familiar with the facts 


and circumstances of this case. 


2) I submit this affidavit in opposition to the 
Board of Examiners' motion for an order "implementing the 


consent judgment.” 


3) The Board of Examiners' motion constitutes an, 
attempt to deprive plaintiffs of the relief which the prior 
Gecisions herein have granted then, and to divert this Coutts 
attention from the critical issues raised by the Board of 
Education's motion to modify the Plan incorporated in the 


Court's March, 1975 Order. 


4) The Board of Examiner's motion is based on the 
allegation that the Board of Education has failed and refused 
to adopt the job analyses in accordance with the March, 1975 


Order and Plan and that, accordingly, this Court should enter 
{ 
an order "authorizing and directing defendant Board of Exami-. 
{ 
ners to prepare, at the expense of the Board of Education, job 


analyses." i 


S$) ain truth and in actuality, the Board of Educa- 


tion fully complied with the job analyses provisions of the 


March, 1975 Plan. 767a 


€) As is set forth in my affidavit dated April 12, 
1! so, (paragraph 12), under the terms of the original Plan, 
the first step in the implementation of a permanent licensing 
System required the Board of Education to develop prototypi- 


cal job analyses for three Supervisory positions. 


7) The Board of Education, far from being recalci- 
trant in developing these job analyses, hired the American 
Institute for Research, at a cost of $36,699, to prepare job 
analyses. 


8) In further compliance with the March, 1975 Plan, 
after the first three job analyses were completed, the Board 
of Education proceeded to consult with various educators and 


educational groups as to the merit of these analyses. 


9) Because of the very strong criticisms as to the 
usefulness and validity of the Air analyses, the Board of 
Education concluded that it was their responsibility and duty 
to reject them. (See my affidavit dated April 12, 1976, siub- 


mitted in support of Board of Education's motion to modify, 


paragraphs 14-24). 


10) Clearly, the decision to reject the job analyses 


is within the lawful discretion of the Board of Education, as 


the March, 1975 Plan states that the job analyses will be sub- 
ject to review by various educators and groups of educational 
experts, and that "the decision of the Board of Education 


eee 


Shall be final." 


11) Thus, it is clear that the Board of Education 
aS Co 
was in no way recalcitrant or remiss in preparing and reviewing 


the job analyses called for by the March, 1975 Plan. 


12) In fact, as is hereinabove set forth and as is 
set forth in my affidavit of April 12, 1976, the undisputed 
facts demonstrate that the Board of Education fully complied 
with the job analyses requirements set forth in the March, 


4975 Pian. 


13) Moreover, it would be irresponsible and remiss 
of the Board of Education to adopt job analyses which, in their 


educational judgment, were unsound and unworkable. 


14) The job analyses are not an end unto themselves, 
4 


and have no intrinsic value. Their only purpose was to serve 


as a tool for the preparation of non-discriminatory job re- 


lated examinations. 


em 


15) Once it became evident to the Board of Education, 
(as well as to the plaintiffs), that they were ill-suited to 


achieve this purpose, it was our duty to reject them. 


16) In furtherance of our responsibility to ex- 
peditiously promulgate a permanent selection system, in ad- 
dition to rejecting the job analyses, we moved to modify the 
1975 Order and Plan on the grounds that any attempt to imple-— 
ment the original Plan would delay institution of a permanent | 
system for many additional months and indeed, probably ae 
utilizing procedures that are costly, cumbersome and compli- 
cated, and offering no assurance that the resultant system 
would be non-discriminatory and job related. (This is fully 


set forth in my affidavit dated April 12, 1976, submitted in 


support of our motion to modify the March, 1975 Order and Plan. 


t 
a 
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19) It is almost incredible that the Board of 


Examiners is asking this Court to allow the Examiners to 
develop job analyses, at the expense of the Board of Education, 
on the ground that the Board of Education has refused to adopt 
job analyses, when the original Plan states that the decision 
of the Board of Education with regard to these job analyses 
shall be final, and when, the Board of Education, rather than 
the Board of Examiners was given the role of preparing 

job analyses under the original Plan in order to protect the 
plaintiffs, who, as the Board of Examiners seem to overlook, 


prevailed in this lawsuit. 


WHEREFORE, on behalf of the Board of Education of 
the City of New York, I respectfully request that the Board of 


Examiner's motion be summarily dismissed. 


FebSh force be 


ROBERT /CHRISTEN 


Sworn to before me this 
Gg. 


/» Gay of May, 1976 


, 


PA : Lown rh -<k__ EE, 


oat sone 
FLORENCE D. BURKE ; 
Notary Public, Stufe of Now York 
No. 4$-5323725 
Qualified in Quoens County 
Comns.. cen Expires March 30, 19453 
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Affidavit of Paul L. Trachtenberg, sworn 
to May 21, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiffs, 
~against- 70 Civ. 4141 
(M.P.) 
THE BOARD OF EXAMINERS AND THE 
BOARD OF EDU“ATION OF THE CITY AFFIDAVIT 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


PAUL L. TRACTENBERG, being duly sworn, deposes and says: 
1. I am an attorney, currently serving as Associate 
Professor of Law at Rutgers University Law School and Director 


of the Education Law Center in Newark, New Jersey and Phila- 


delphia, Pennsylvania. For the past several years, my work in 


these and other capacities has focused on legal and educational 
issues entailed in administering public education systems. In 
* dition to work in the area of school finance reform and an 
early involvement as special coursel to the New York City 
Board of Education in developing guidelines for decentralization, 
I have concentrated in the area of licensing and selection 
procedures for pedagogical personnel. 

2. In 1971, I served as special counsel to the New Yor* 
City Comnission on Human Rights in extensive hearings on the 
selection of New York City public school teachers. The 700-pa¢ 
transcript of the testimony of over 130 witnesses and a "S 
of Testimony and Conclusions and Recommendations of the Co: riz- 


sion," were published under the title Selection of Teachers an2 


Supervisors in Urban Schoo] Systems, Tractenberg, ed. (Agathon 


Poblicution Sturvices, tne., tlew York, New York, 1972). it am 


the author of a book on licensing and selection procedures 


based upon these hearings and additional research expericnce, 


772a 
entitled: Testing the Teacher: Now Urban School Districts 


Select Their Teachers and Supervisors (Agathon Press, Inc. 1973). 


‘I have participated in many official and quasi-public delibera- 
“tions on licensing and selection reform in school systems 

, throughout the nation, among other things, as a member of the 
‘National Commission on Performance-Based Education, of which I 
"am currently on the Executive Committee. 

3. In 1973, I was retained by the plaintiffs in this 
lawsuit as consultant to assist them in negotiating a plan to 
replace the procedures for selecting New York City school 
supervisors which had been enjoined by the Court. I participated 
in a number of meetings with representatives of the parties and 
other expert consultants and designed and revised a proposal 
upon which plaintiffs' counsel relied during the negotiations. 

4. I submit this affidavit in support of the defendant 
Board of Education's motion to modify the Plan contained in this 
Court's March 25, 1975 Order (hereinafter "Original Plan"). 

5. I was not personally involved either in the final 
negotiations on the substance of the Original Plan or the 
litigation which preceded its approval by the Court. Nor did 
I participate in negotiations with the Board of Education re- 
garding the modified Plan for which it no, seeks Court approval. 
However, I have read and am familiar with both versions of the 
Plan and the papers pertaining to the instant motion. 

6. The modified Plan proposed by the Board of Education 
is close in concept to the firs~ Proposal for a new licensing 
procedure which I made to plaintiffs. Each has the same two 
components as its essential features: 

a.. An unassembled examination designed to exclude 

from provisional eligibility lists those persons 

who fail to meet training and experience require- 

ments established by the Chancellor, and 

b. Deferral of permanent licensure until after an 


appointing authority's decision, following an 


~2= 


initial period of employment and an on-the-job 

evaluation, inék ct do should be reappointed. 

7. My first proposal to the plaintiffs evolved in the 
context of a substantial consensus among many witnesses who 
appeared before the Human Rights Commission hearings, develop- 
ing literature on teacher licensing reform, and the views of a 
number of members of the Task Fe established by the parties 
in this case, regarding the difficulties with previous Board 
of Examiners’ licensing procedures, and the fundamental changes 
which must characterize any new procedures. Among these groups, 
I found the following crucial points of agreement: 

a. The primary function of a teacher licensing 

procedure was prediction of ability to perform on 

the job. 

b. The Examiners’ testing procedures, chiefly 

written examinations and oral interviews, were 

not pre. ctive of on-the-job performance. More- 

over, they excluded minorities, entailed too many 

delays to facilitate easy access to employment, 

and were costly and cumbersome. 

c. The performance of a teacher or supervisor 

could best be predicted by an actual on-the-job 

performance evaluation. 

a. Apart from compliance with New York State and 

City Board of Education experience and training 

requirements, the primary focus of any new licens- 

ing procedure should be on on-the-job evaluation. 
The essential features of my original proposal to plaintiffs' 
counsel reflected these considerations. It appears from the 
Board of Education's papers on this motion, that they have 
propounded their similar modified Plan on the basis of the 
same considerations and conclusions developed or reinforced 


hy recent experience in attempting to administer the Original 


Plen. 
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8. The Griginal : ‘an approved by the Court also con- 
taincd central features of beth my original proposal and the 
modified Plan-~mos* notably the concept that initial licensure 
by the Board of Examiners would be provisional onl. subject 
to successful on-the-job evaluation. Notwithstanding the 
similarities of the Original Plan both to my ear’ier proposal 
and the modified Plan before the Court, the Original Plan 
Giffers from the two others in sigr.ifleant respects which, in 
my opinion, make the pending proposel of the Board of Education 
much more r-sponsive to the needs for change in prior Board 
of Examiners' procedures. The most significant difference is 
the requirement in the Original Plan of an extensive battery 
of tests at Step 1, on the basis of which applicants can be 
disqualified. a threshold question 1. 3eda by the complexity 
of these procedures and the extensive attention they receive 
in the Original Plan, is whether in implementation, the Original 
Plan could or would fulfill the partie. stated goals “to build 
in performance evaluation as a key component of the licensing 
Process." I believe the answer is “no.” 

9. Viewed as a measure of determinine minimum compe- 
tency, the Step 1 process is a classic example of “overkill.” 
The multiple test battery contemplated is extremely elaborate. 
I know of no precedent for its attempt to assure comprehensive 
pre~-testi:.: of all crucial competencies of personnel serving 
at the supervisory level. The development and validation, no 


less than administration of this test battery, will clearly 


. Yequire an extraordinary investment of time and resources by the 


Board of Examiners, 
10. It seems unreasonable to expect that the Board of 
Examiners would go to the lengths required for Step 1 and then 


regard the results as only a preliminary and subsidiary phase 


- OF a two-step examination process, with Step 2 as the crucial 


phase. Other considerations confirm the assumption that the 


Board of Examiners, as creators of the substance of the Original 


-4- : 


Plan, would not in practice give to Step 2 the same weight as 
Step l. 775a 

il. The development and administration of appropriate 
on-the-job evaluation rrocedures will itself require careful 
and extensive attention. Historically, when faced with much 
less complex problems, the Board of Examiners has found itself 
with insufficient funds and manpower to do the research neces- 
sary for development or validation of needed new procedures. 
In the ci rent financial emergency, it is inconceivable that 
the Board could give equivalent attention within a reasonable 
time frame to developing and administering valid, job-related 
procedures for both Step 1 and 2 as described in the Original’ 
Plan. Yet, the 26-page Original Plan, which was primarily 
developed by the Board of Examiners, makes clear where the 
priorities would lie by devoting 7 full pages to Step 1 (not 
including additional extensive discussions of job analyses and 
implementation procedures) and only 3 Paragraphs to a "“Descrip- 
tion of Step 2 tests" (pp. 19-20). Surely this evinces an 
intent by the Board of Examiners that, despite the overriding . 
thrust of the Plan expressed in its preamble, the preliminary 
phase of the licensing process will in fact overshadow the "key 
component" of on-the-job performance evaluation. Were there 


any doubt, it would be confirmed by the Examiners’ proclaimed 


offer to the Board of Education to compromise the instant motion 


' by eliminating the Step 2 evaluation process, and issuing a 


permanent license after Step 1 (Fitzgerald aff., Ex. "6"). 

12. There are two further considerations which raise 
serious questions as to the appropriateness of the Scep 1 pro- 
cedures in the Original Plan. First, it seems highly unrealis-’ 
tic tc expect that adherence to them would furnish demonstrablv 
job-related tests in the foreseeable future. As already noted, 
the effort they would entail to develop predictively valid, or 


even content valid, tests as the basis for excluding applicants 


' for jobs at the school supervisory level, is unprecedented. The 


~S- 
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widespread view that only performance evaluation can furnish a 
776a 
basis for valid testing of the range of essential pedagoyical 


competencies gives cause to doubt whether the task can be 
accomplished at all. Even without the experience of recent un- 
satisfactory job analyses, one would have to presuppose a sub- 
Stantial period of triai and error, and accept as a substantial 
risk the possibility that non-discriminatory, valid tests, 
useable *s an exclusionary device, might never ultimately emerge. 

13. The wisdo. of taking this risk of invalidity must, 
of course, be measured in terms of a variety of considerations, 
including the need to terminate this law- it and the inherent 
value of the procedures. The need to eni chis protracted case 
certainly weighs heavily against an unnecessarily elaborate 
procedure which cannot fully justify itself. And it seems 
clear that the extensive process contemplated by Step 1 cannot 
be justified even on its own merits, and certainly not as a 
preliminary step to test candidates for promotion from teaching 
to supervisory service, in a field where both the State. and the 
City have already established substantial training and experi- 
ence requirements. 

14. _A second consideration arguing strongly against the 
original Step 1 procedures is that in the face of their ques- 
tionable utility, they would nevertheless continue--and almost 
certainly compound--two other widely criticized practical ' 
deficiencies of the old system--its costliness and its inor- | 
dinately protracted character. 

a. Costliness - The expense of prior written tests 
was widely criticized and well-documented. Based on 
the Board of Examiners' annual budget and its thun 
chairman's estimate of the annual number of written 
exauiantions administered, I concluded in 1973 that 
the cost of: the old examinations developed without 
job analyses or validation procedures, was $70 per 


person. The diversified battery of situational, 


performance and written and oral tests contemplated 


<f- 


by the Original Plan for new Supervisory licensing 
procedures (aiiich wor most be validated and sles 
submitted for review to plaintiffs and the Court) 
will certainly be far more costly to devel: They 
will also be more individualized and thus clearly 
more costly to administer. Viewing this elaborate 
process in the light of my cost analysis of the 
simpler procedures, the Board of Education's esti- 
mate that Step 1 alone of the new process will cost 
at least $150 per person, (Christen aff. para. 31), 
seems entirely justified. 

b. Delay. Another reiterated objection to the old 
tests was that delays in promulgating eligible lists 
discouraged many applicants from applying and caused 
some who had applied to accept jobs elsewhere. 
Clearly, development of tests under the Original 
Plan in this case will be far more protracted, with 
inherent complexities compounded by the safeguards 
necessary to assure that those procedures are non- 
discriminatory and job-related. Administration 

will also be attenuated. Thus, despite the Plan's 
provisions for increasing the frequency of otannad 
tions, thereby hopefully to “maximize the opportunity 
for qualified minority applicants to compete for 
jobs" (Original Plan, p. 16), it seems clear that 

if it is adhered to history will repeat itself in a 
pattern of substantial delays. 

15. Furthermore, the Board of Examiners’ exclusive 
control over on-the-job evaluations under the Original Plan, 
would compound all the problems engendered by the complexit;’ 
of Step 1. The description of Step 2, in a Plan originally 
drafted by the Examiners, reflects the Examiners’ inexperience 
with such evaluations and disintcrest in the subject. This is 


in marked contrast to the experience of the Board of Education, 
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the Chancellor and cach of the City's community school boards, 
which are required by state igh evaluate personnel on the job 
as a precondition to annual retention and dismissal decisions 

and determinations as to whether they shall be granted tenure. 

16. For the reasons set forth above, I believe the 
deficiencies in the Original Plan would clearly justify its 
modification even absent the compelling new circumstances 
presented by the inadequacy of the prototype job analyses, the 
City's current financial crisis and the limited numbers of 
vacancies in positions anticipated for the foreseeable future. 
In contrast, the proposed modified Plan is an appropriate 
solution to the need for a simplified, less costly and more 
feasible Plan, which can nevertheless address, in a realistic 
fashion, the school system's needs and the State's constitu- 
tional and legislative requirements for a licensing system 
based on merit and fitness. The modified Plan incorporates 
those procedures, but only those procedures--assessment of the 
record and on-the-job evaluation--which experience teaches 
have a realistic probability both of assisting materially in 
the licensing process and withstanding constitutional challenge. 
It distributes responsibility for handling them among the 
Board of Education (and/or community boards) and the Board of : 
Examiners in the manner most consonant with their efficient ' 
and effective discharge as well as in accordance with their 
traditional roles as recognized in practice and by virtue of 
state law. For instance, the functions oi job definition--in- 
cluding prescription of minimum licensing requirements and on- 
the-job evaluation criteria--are properly retained in the Board 


of Education.} Under the proposed modified Plan, the Examiners 


1y note with disbelief the Board of Examiners' contention in support of its 
motion to assume the job analysis function that a document it arbitrarily 
styles as a prototype of the Original Plan assigned the function to them, and tha: 
its subsequent reassignment to the Board of Education in the Originai Plan was 
on the one hand a sort of afterthought by plaintiffs, and on the other a 
concession by the Examiners to the Board of Education. My first proposal to 
Plaintiffs* counsel] clearly indicated that to the extent job analyses (i.c., 
definition of duties) were required, they would be performed by the Board of 
Hducotion. This was not only owe of the very first items on which members of 
the joint Task Force had agreed, but the long-standing practice of both Boards, 
in apparent acknowledy.icnt of Statc law, pursuant to which, in theory at 

loast, the Examiners designed tests to meet Board uf Education job requirements. 
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perform their traditional function of making the determination 
as to whether or not eandiaetce aibeued experience and train- 
ing are as stated and, if so, whether or not they meet the 
requirements established by the Chancellor. The Board of 
Education and the community school boards, to which state law 
has recently reassivied some of both the Board of Education's 
and the Board of Examiners' traditional authority with respect 
es employee selection and evaluation, are formally linked to 
the on-the-job evaluations, which observers agree uniquely 
require local input. 

In sum, the Original Plan is risky, cumbersome and 
expensive to a degree totally unjustified in view of its 
limited utility and its potential for further litigation and 
protracted delay. The new Plan, shorn of the superfluous 
features which create high risk of invalidity in the original, 
would maximize the possibility that a valid, useful and 


workable new system may finally emerge. 


Pee | 
pe = 
PAUL L. TRACYENSERG 


Sworn to bevore me this 
orf Gay of 74. » 1976 
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Affidavit of Murray Rockowitz, plus exhibit, 
sworn to May 21, 1976 


Fiaintirfs, 


70 Cives 4141 
~against- : 2 (M23) 


THE BOARD OF EXAMINERS AND THE : REPLY ARPIDAV 
BOARD OF EDUCATION OF THE CITY ee 
OF NEW YORK, et al., 


fe 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 
MURRAY ROCKOWITZ, being duly sworn, deposes and 
| Says: 
1. I am a member of the Board of Examiners and 
Submit this affidavit in reply to the answering affidavit 
of Robert Christen, sworn to May 12, 1976 (the "Christen 
| Affidavit") and in further support of the Board of Exami- 
ners' motion to require immediate implementation of the 
Consent Judgment. 

The Board of Education's 

Fallure to Act. 

e. Contrary to the Christen Affidavit, the 
factual record on this motion clearly demonstrates that the 
Board of Education has been dragging its feet in carrying 
out its responsibilities with respect to the preparation of 
job analyses under the Consent Judgment; that it was only 
after tne Board of Examiners brought this matter to the 
attention of this Court at the pre-motion conference on 


January 22, 1976 that the Board of Education took any action 
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with respect to the AIR prototype job analyses; an 


Board of Education is still engaging in delaying tactics. 
Thus, the record shows that: 

A. This Court approved the permanent Plan fer 
plenary examinations on January 14, 1975 and by order 
entered March 25, 1975, that Plan was formally made a sars 
of the Consent Judgment. It required the Board of Educatisr 
to prepare job analyses and indicated that the Board nad | 
designated AIR to assist it in preparing the three eiaeise 
analyses. 


\ 
B. "In the Spring of 1975" (see the Board of 


| 

i 
Education's Memorandum on this motion, p. 5), AIR turned | 
over its three prototype job analyses to the Board of | 
Education. | 

C. In July, August and September 1975 the 3o0ard -7 

Education received advisory opinions from the six reviewers 
which it had designated pursuant to the Plan (see Exhibis & 
to Mr. Christen'’s affidavit sworn to April 12, 1976; and 
Exhibit 2 to the Board of Examiners' affidavits in opvcs:- 
tion to the motion to modify the Consent Judgment). Also 
in September 1975, the plaintiffs submitted their views 
about the AIR prototype job analyses to the Board of 
Education (see Exhibit 1 to the affidavit of Jeanne R. 
Silver, submitted with respect to the motion to modify, 


sworn to April 26, 1976). 
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D. On or about September 11, 1975, the 3card - 
Education's Secretary delivered copies of the AIR prototyse2 

: H 

job analyses as well as copies of the recommendations of l 

{ 


each of the six reviewers to each member of the Board of 


oy 


Education so that that Board could act on the analyses. 
(See Exhibit C to the Board of Examiners' motion to imple- 
ment the Consent Judgment.) 7834 

E. Thereafter, despite the Board of Examiners' 
efforts to obtain action by the Board of Education with 
regard to the AIR analyses (see the Rubin Affidavit sub- 
mitted on this motion, para. 3E and F), the Board of 
Education took no action whatsoever. 

F. Because of the Board of Education's failure 
to act, the Board of Examiners’ counsel requested a pre- 
motion conference with this Court and that sonferente was 
held on January 22, 1976. As is shown in the Cohen 
Affidavit submitted on this motion, para. 3, the Board of 
Education's position at the conference was that it neeaeu 
further time to carry out its responsibilities under the 
Consent Judgment and that, in fact, it intended to abide 
by that Judgment. Based upon those representations from 


the Board of Education's counsel, this Court adjourned 


the pre-motion conference for six weeks until March 4, 1976. 


G. At that conference on March 4, the Board of 
Education's counsel indicated that the AIR analyses had 
been rejected by the Board as inadequate and announced that 
the Board of Education, rather than remedying the supposed 
defects in the analyses, wished to move to modify the 
Consent Judgment to obviate the need for such analyses 
under the permanent Plan.* (See Cohen affidavit on this 


motion, para. 4.) 


eeeeeeeneeemenen meneame 


* Other than in the Board of Education's motion papers, the 


Board of Examiners has never been informed of any 
official action by the Board of Education rejecting the 
AIR job analyses. Moreover, the most that is stated in 


ee -—en e ennensee’ Se th teeth ersten = 
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3. Thus, to date, the Board of Education has 
still not fulfilled its responsibilites under the Consent 
Judgment with respect to job analyses. Rather, it has 
sought to justify its default and to divert -attention 
from it. It seems clear that the Board of Education has 
not been acting expeditiously and in good faith since, 
even if the AIR job analyses are inadequate, the Board of 
Education has had possession of them for about a year. It 
has had more than ample time to remedy any defects in the 
analyses or, if need be, to redo the analyses entirely. 

The Relief Requested 
On This Motion. 

4. I have read the affidavit of Saul Z. Cohen, 
sworn to May 5, 1976, which was submitted by the Board of 
Examiners in opposition to the motion to modify the Consent 
Judgment. That affidavit, particularly paragraph 9, fully 
and accurately sets forth the circumstances under which the. 
Board of Education was given the responsibility to prepare 
job analyses under the permanent Plan for plenary examina- 
tions. The statements in the memoranda submitted by 
plaintiffs and the Board of Education on this motion that 
plaintiffs insisted that the Board of Education prepare job 
analyses as a "protection" or "safeguard" for plaintiffs is 
wholly inaccurate. In fact, as is more fully shown in 


Mr. Cohen's affidavit, plaintiffs had initially agreed that 


Mr. Christen's affidavits on the motions before this 
Court is that the AIR job analyses "had to be rejected" 
(see para. lla of Mr. Christen's affidavit, sworn to 
April 12, 1976). Those affidavits do not even state when 
the analyses were rejected by the Board of Education, 

and the Board's memorandum in opposition to this motion, 
p. 6, only says that the Board ". . . rejected them on or 
about March 3, 1976" (Emphasis added). (March 3 was the 
day before the second pre-motion conference with this 
Court. ) 
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the Board of Examiners would prepare job analyses and the 


only "safeguard" which plaintiffs insisted upon was that 

the prototype job analyses be prepared for the Examiners by 

independent consultants. It was the Board of Education's 

Suggestion tnat it be responsible for job analyses under che 

permanent Plan and the other parties agreed to that 

suggestion. 

5. The Board of Examiners' present motion seexs 

l to have independent consultants, Development Dimensions, 


Inc., which are recognized testing experts,* prepare the 


three prototype analyses or remedy whatever defects re 


| 
| 
| 


presently contained in the AIR analyses. Thus, plaintiffs' 


interest in having an independent consu.stant prepare the 


prototype analyses is preserved under the Board of 


Examiners' motion. 


ay ’ 
/ y — 
7? 2 eee - 


- Murray RScieaite 


3 / “day of May, 1976. 


Vo | 
yen Len he 


“se 


Notary Public 


MILTON WEINSTEIN 
NOTARY PU2LIC. STATE OF NEW YORE 


No. €9. 9562469 
Qualified !n Warts ester County 
Cost. 2 


Sworn to before me this 
Blet-i Gounty. 
Yorm expires March 30, Ly eel 


* Annexed hereto as Exhibi: A is a short description of 
Development Dimensions and a list of some of its clients, 
both public and private, for which it has worked in the 
past. 


G 
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INFORMATIO?! AGCUT DEVELOPMENT DIMENSIONS, INC. 


Development Dimensions, Inc. is a consulting firm which specializes 
it the design and develcprent of managerial identification and selection 
systems. Development Dimensions, Inc. personnel are industrial and ed- 
ucational psychologists who are known for their ability to apply the 
rigor and discipline of their fields in the solution of practical prob- 
lems which exist in on-going organizations in business, industry, gov- 
ernment, and education. Best known for its leadership in pushing forward 
the frontiers of the assessment center method (each year over 20,000 
people in 500 larce and small organizations are assessed using Develop- 
ment Dimensions exercises), Development Dimensions, Inc. prides itself 
in the blending of universally accepted traditional techniques with 
applications of contemporary, yet experimentally proven, concepts. Or. 
Byham, the President of the company has published 9 articles, edited 7 


--books and written one book on various aspects of the selection process. 


In addition, he has consulted with over 100 compahies on issues dealing 
with selection. 


All selection systems designed by Development Dimensions, Inc. are 
built around a thorough and detailed study of the content and skill re- 
quirements of the job or job level for which the selection system is 
designed. All of the work in the hundreds of organizations for which 
Development Dintensions, Inc. has custom-designed, developed, and installed 
selection systems has been built on the qualitative and quantitative re- 
sults of a thorough, detailed, and relevant job analysis. This job analysis 
usually accounts for the majority of time spent in the design of a selection 
system. 


Development Dimensions, Inc. uses a combination of many job analysis 
techniques but places particular emphasis on the “critical incident" 
method. This technique has been the psychological literature for almost 
20 years and its effectiveness is universally accepted by practicing in- 
dustrial psychologists. Based on incidents of actual behavior, the 
“critical incident" method primarily focuses on behavior which is es- 
pecially noteworthy, or especially undesireable, 


Development Dimensions, Inc. usually collects critical incident data 
by conducting intensive interviews with a representative random sample of 
Managers who supervise the job or job levels in question. Based on these 
data, plus all other information concerning the critical aspects of per- 
formance on the job or job level in question (general interview information, 
review of job descriptions, etc.), Development Dimensions, Inc. designs a 
Job analysis questionnaire which is administered to either a large sample 
of the managers sampled above, or in some cases, the complete population. 


Only after behavioral data collected from all sources is reviewed and 
analyzed, are the summary elements, or dimensions, of job success iden- 
tified. As mentioned previously this method of job analysis is a central 
building block on which all selection systems designed by Development Di- 
mensions, Inc. is based. The effectiveness of both the method and the 
personnel who apply it are time-tested and proven in a wide variety of 
Organizational types and settings. 


A partial list of Development Dimensions, Inc. clients is attached. 
exhibit 
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A PARTIAL LISTING OF DEVELOPHENT DIMENSIONS’ CLIENTS 


Agway, Inc. 

Aluminum Company of Canada 

American Hospital Supply Corporaticn 

Anglo American Corporation of South 
Africa Ltd. 

Armco Steel Corporation 

Baylor University 

Bendix Corporation 

Blue Cross Association 

Blue Cross & Blue Shield of Illinois 

British Coluntia Hydro & Power Authority 

British ColumSia Telephone Company 

Campbell Ewald Company 

Centre! Telephone & Utilities Corporation 

Chevrolet Motor Division 

Ciba-Geigy Corporation 

Clark Equipment 

Consolidated Edison of New York, Inc. 

Construction Safety Association 

Consumers Power Company 

Continental Telephone Service Corporation 

Contro) Data Corporation 

Dorsey Laboratories 

Edgars, Ltd. 

First & Merchants National Bank 

Foodplex, Inc. 

Ford Marketing Corporation 

Forty Plus of Canada 

General Cable Corporation 

Gino's Inc. 

Harrah's Tahoe 

Harris Semi Conductor 

Heil Company 

Hoffman-LaRoche, Inc. 

Huyck Corporation 

International Association of Chiefs 
of Police, Inc. 

Interstate Paper Corporation 

S$. C. Johnson & Son 

Kendall Company 

Knight Newspapers, Inc. 

Eli Lilly (Germany) 

Lincoln First Bank of Rochester 


Lincoln Public Schools (Nebraska) 
Mallinckrodt Chemicals 
Manitoba, Province 
Maryland National Bank 
McGraw-Hill Book Company 
F. W. Means & Company 
Mee~4]1 Lynch, Pierce, Fenner & Smith, Inc. 
| ity, Inc. 
seme «hey BOC, 
National Cash Register Company 
Nationwide Insurance Company 
Northern Electric Company Ltd. 
Northern Illinois Gas Company 
Olin/Ecusta Paper Division 
Ortho Diagnostics 
Ortho Pharmaccutical Corporation 
Owens-Illinois 
Panhandle Area Educational Cooperative 
Procter & Gamble Company 
Prudential Life Insurance Company of America 
Qantas Airways, Ltd. 
Questor Corporation 
Rohm & Haas Company 
Schering Corporation 
Shel] O11 Company 
Smith Kline & French Laboratories 
South African Mutual Life Assurance Society 
Stanford University 
Steinberg's. Ltd. 
Steelcase, Inc. 
Supermarkets Interstate 
Union Planters National Bank 
United States Agricultural Marketing Service 
United States Army 
United States Civil Service Commissio, 
United States Office of the Management 
& Budget 
United States Social Security Administraticn 
Upjohn Company 
USM Corporation 
Wickes Corporation - 
Wisconsin, State of 
York Graphics Services, Inc. 
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Letter dated May 26, 1976, from Saul Z. Cohen 
to Judge Pollack 
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425 PARK AVENUE NEW YORK, N.Y. 10022 


(212) PLAZA 9-3400 
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STANLEY ROSENBERG May 26 > 1976 
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PARIS. LEFEBVRE 


ANOREA S&S CHRISTENSEN 
BY HAND 


Honorable Milton Pollack 
United States District Judge 
U.S. Courthouse 
Foley Square 
New York, New York 

Re: Chance v. Board of Examiners, et al. 
(70 Civ. 4141) 


Dear Judge Pollack: 


As of this morning, we have not yet received 
d. endint Board of Education's reply papers on its motion 
to modiry the Consent Judgment, despite the express agree- 
ment among counsel that those papers would be served no 
later than Friday, May 21, 1976 (see the letter agreement 
between the pe~ties dated Aoril 19, 1976). In the event 
that the Board of Education raises new matters when it 
serves its r-ply papers, we respectfully request the 
opportunity :o submit a written response following the 
argument of the motion on Tuesday, June 1, 1976. 


We have received plaintiffs’ "reply" papers on 
the motion to modify. Since those papers are replete with 


misleading arguments, ve feel compelled to briefly respond 
to a few of those contentions. 


1. Piaintiffs discuss this case as if it had 
not been resolved in 1973 by way of a Consent Judgment 
and as if #11 parties had not agreed in 1974 upon a 


aie a 
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KAYE, SCHOLER, FIiERMAN, HAYS & HANDLER 


Honorable Milton Pollack May 26, 1976 


permanent Plan for a new system of plenary supervisory 
examinations.* Plaintiffs would have this Court ignore 
the hundreds of hours spent by all parties working to 
develop what all parties agreed in 1974 and 1975 was a 
Proper and constitutional Plan for new examinations. 
Moreover, they would have this Court ignore the fact that 
under New York law the Board of Examiners has the sole 
responsibility for developing examinations and for deter- 
mining, the proper content of those examinations. it is 
particularly shocking to read plaintiffs' argument that 
the Plan embodied in the Consent Judgment is not "simple" 
enough since any complexity in the Plan came about because 
of concessions made by the Board of Examiners to plain- 
tiffs' demands during negotiations. 


2. Despite an extended demonstration both in 
the Fitzgerald Affidavit, paras. 9-16, and in the Examiners! 
Memorandum, especially pp. 35-43, that the Board of Educa- 
tion's proposal for the selection of supervisors would 
vitiate the requirements of New York law, be inconsistent 


‘with proper personnel practices, not be job related and 


five rise to subjective decisions and inequities, Plain- 
tiffs' Reply Memorandum, np. 14-25, baldly suggests that 
that proposal would be consonant with the requirements of 
law and that the Examiners have never argued that it would 
be "unsound" or "otherwise improper." 


3. Plaintiffs' Reply Memorandum, pp. 13-14, 
cites Altman v. Lang and Young v. Trussel as supposedly 
indicating that the Board of Education's proposal would 
be consonant with New York law. But those cases have no 
bearing as to the second part of the Board of Education's 
proposal and, even as to the first Dart, they are totally 
inapposite here. First, they did not involve an inter- 
pretation of the requirements of the New York Education 


eet enenenneneeennnesrneeneneteaenennsipe 


* The March 25, 1975 Order Specifically found that ". ; 
all parties herein agreed upon a Plan for such plenary 
examinations . . . and they submitted the Plan to this 
court on May 24, 1974; . . . ." See Board of Examiners? 
Memorandum dated May 6, 1976 In Opposition to this 
motion to modify the Consent Judgment (the "Examiners! 
Memorandum"), pp. 9-14. 
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Law. Second, they involved evaluation procedures selected 
by the Department of Civil Service which was empowered by 
State law to select appropriate procedures, whereas here 
the statutory testing asency, the Board of Examiners, 
vigorousiy opposes the use of the type of evaluation pro- 
eedure in question. In the Nyquist case (see Examiners’ 
Memorandum, pp. 37-39), the New York Court of Appeals 
rejected an attempt to by-pass the vroper testing agency 
in licensing a supervisor. Third, those cases involve 
Single attempts to select persons for a Single position, 
whereas in the instant case the permanent Plan for plenary 
Supervisory examinations is intended to serve as a frame- 
work for all supervisory examinations in the New York City 
school system for years to come. 


4. Finally, Plaintiffs' Reply Memorandum, 
p. 2 and n. 1, misleadingly argues that the Examiners' 
Memorandum is inconsistent. This contention is totally 
baseless. The Examiners' Memorandum consistently argues, 
on a number of grounds -- e.g., principles governing 
modification of consent judgments and timeliness require- 
ments of Rule 60, Ped. R. Civ. P.;, -—~ that the Board of 
Education's motion is barred because each of the reasons 
advanced by both that Board and by plaintiffs to support 
the motion could have been advanced years ago prior to the 
settlement of this case and the agreement on the terms of 
the Plan. Obviously, the concept of finality would have 
no meaning if such contentions could receive serious 
attention at this late date, 


Res Ff yours, 
SZC: ak S.Z.~ Cohen 


cc: Elizabeth DuBois, Esq. 
Deborah Rothman, Esq. 
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Affidavits of Robert Christen (plus exhibits), 

Sworn to May 27, 1976, and Robert Owens, sworn 


to May 26, 1976 


LEGAL FILE 


793a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, LOUIS C. MERCADO 
et al., 


Plaintiffs 
-against- 
THE BOARD OF EXAMINERS et al., 


Defendants 
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70 Civ. 4141 


AFFIDAVITS OF DR. ROBERT CHRISTEN 
AND DR. ROBERT OWENS IN REPLY TO 
BOARD OF EXAMINER'S OPPOSITION 

TO BOARD OF EDUCATION'S MOTION. 


Corporation Counsel 
Attorney for Defendants 
Municipal Building 

New York, New York 10007 
(212) 566-2186/2192 


DEBORAH ROTHMAN 
Of Counsel 
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UNITED STATES DISTRICT COURT 795a 
SOUTHERN DISTRICT OF NEW YORK 
x 
Sr HEE SS NG RNOKis ote area iar eciee ann esle ee Mle ANGI ies 
BOSTON M. CHANCE, et al., | 


Plaintiffs, : 
-against- : 70 Civ. 4141 | 
(M.P.) ! 
THE BOARD OF EXAMINERS AND THE : | 
BOARD OF EDUCATION OF THE CITY REPLY AFFIDAVIT 
OF NEW YORK, et al., : 
Defendants. : 


STATE OF NEW YORK  ) 
: S5.: 
COUNTY OF NEW YORK ) 


ROBERT CHRISTEN, being duly sworn, deposes and 


Says: 


* 


(1) I am Vice President of the Board of Education 
2 of the City of New York and am fully familiar with all the 


facts and circumstances herein. 


2. I submit this affidavit in reply to the : 
opposition affidavits of ::thel Fitzgerald and Saul Cohen, 
dated May 5, 1976, and in support of the Board of Educaticn's 
motion to modify this Court's Order of March 45, 1975, and 
the Pian referred to therein. 2 


3. It is the purpose of the Board of Education's 


motion, which is fully supported by the plaintiffs, the 


prevailing party herein, to immediately implement a non- 
discriminatory and job related Permanent supervisory Selection; 
System, which is realistic and responsive to current needs 

of the City School District, which will effegtuate the pur- 
pose of prior decrees herein by providing imore effective 


relief to the plaintifts, and to bring an end to this six years 


Of litigation in the most expeditious and economic manner 


ra feasible. 


iH 


796e8 4. It is the firm belief and staunch conviction 
of both the Board of Education and the plaintiffs that the 
original plan must be modified because recent experience 
since March 1975 has demonstrated that it has little like- 
lihood of achieving its primary goal, which was to develop 
a nondiscriminatory and job related permanent supervisory 
Selection system. 

5. The essential basis for judging any plan is 
how well it can effectuate this primary goal, not how well 
it coincides with the interests of the Board of Examiners 
in expanding thzirfunction by involving them in the develop- 
ment of a highly structured examinaticn process. 

6. Since the original plan has little relevance 
to current needs of the City school system, and recent 
experience since March of 1975 has demonstrated that it is 
unlikely that it will even produce a valid and constitution- 
al selection system, which will be adaptable to future 
needs of the City school system (see e.g. affidavits of 
Paul Trachtenberg dated May 21, 1976, and Robert owens 
dated May 26, 1976), there is little justification for 
proceeding further with the implementation of this costly 
and cumbersome "high-risk" Plan. 

7. Professor Trachtenberg's affidavit end 
Professor Owen's affidavit fully support the Board of Educa- 
tion's contention that the proposed modified plan would 
more effectively implement the goal of creating a non- 
discriminatory job related supervisory selection system 
than the original plan, and also support the proposition. 
that the modified plan is more responsive to the rapidly 
changing conditions inthe New York City school system than 


the original Plan. 


1. THE STATE LAW ISSUE 
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8. The modified plan proposed by the Board of 


Education, with the full support of the plaintiffs, fully 
meets the requirements of State law, even though it narro..s 
the range of choice of the Board of Examiners. 

9. The Board of Examiner's argument that under 
State law the Board of Education may have no say at all 
regarding the content of supervisory examinations (para- 
graphs "10" of Fitzgerald Affidavit) is sheer nonsense. 

10. Under State Law, it is the Board of Educa- 
tion's duty to appoint principals, assistant principals, and 
all o‘ner supervisors, “and to determine their duties," as 
well as to determine the "qualifications required for each 


kind of grade in license". (N.Y. Ed. Law 2573.10) (emphasis 


added). 

ll. Thus, it is clear that under State law the 
Board of Education is required to tell the Board of Examiners 
what kinds of qualities it is to test for. 

12. In order to tell the Examiners "what kindsof 
qualities to test for," the Board of Education must have | 
some input into the content of the examinations prepared by 
the Board of Examiners. 

13. After the Board of Education defines the 
qualifications and duties of a supervisor, under the Educatio 
Law it is then the duty of the Board of Examiners to: 

"hold examinations whenever necessary, to 

examine all applicants who are required to 

be licensed or to have their names placed 

upon eligible lists for appointment in the 

schools ..., and to prepare all necessary 

eligible lists... It shall perform such 


other duties as the Board of Education and 
the Chancellor ... may require." 


| 
| 
| 
i 


N.Y. Ed Law 2569-2a. See also N.Y. Ed Law 


7988 14. Thus, under the statutory scheme, the Board 


| 
of Fducation defines the qualifications for supervisory 
positions and the Board of Examiners measures them. 
i 
' 


15. The proposed modified final plan follows 


this scheme to ‘he letter: 


"The Board of Examiners will determine candidates' 
compliance with training, experience and other 
requirements established by the Chanceller pursuant | 
to State Law. This examinaticn, an unassembled 
examination to be developed and administered by the, 
Board of Examiners, will consist of a review, veri- | 
fication and analysis of record. The Board of 
Examiners will establish procedures by which candi- , 
dates may document their training and experience. 
On the basis of an evaluation of this material, as 
well as any other inquiries appropriate to verify | 
transcripts and resumes, the Board of Examiners wilt 
determine which applicants are qualified and there- | 
fore eligible for placement on an eligible list and | 
for provisional licensure. 


Candidates will also be required to participate in 

a written essay examination developed by the Board 
of Examiners and administered under proctored 
examination conditions by the Board of Examiners. 
This essay will be designed to demonstrate skills 

in written expression about matters relating to the 
position for which application is made, and the Boarc 
of Examiners will evaluate and comment on the —— 
dates" written communication skills." Proposed Plar. 
for Licensing and Selecting Supervisors in the New | 
Jour City School System, para. 1A." 

16. Also, in addition to the basic division of 


responsibilities between the Board of Education and the | 
Board of Examiners, set out in the Education Law, there are 
further State statutory duties and responsibilities given 
solely to the Board of Education which require the Board of 

i education to have some input into the content of supervisory 
examinations. 

17. Under State Law it is the Board of Education 
ni counted to “determine all policies of the city district,,' 
i.e., the City School District of the City of New York 
(§2590 a(l) of Education Law), and to prepare and submit to 
lene City the budget for the City School District (§2590-i 
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18. Clearly, in furtherance of its broad policy 


land budgetary powersand responsibilities, and its ultimate 


| 


| 


| responsibility to assure that the school system is responsive 


responsibility for the education of the children of this 
City, the Board of Fducation cannot permit the Board of 
Exaniners to prepare examinations in a vacuum, isolated 


from Board of Education policy and budgetary responsibilities. 
| 


| 


19. One example of the policy making responsi- 
bilities of the Board of Education which must affect the 


content of supervisory examinationsis the Board of Education'= 
| 


to the rapidly changing needs of the City School District. 


(One of the reasons for this six years of litigation is 
that the examinations prepared by the Board of Examiners 


were not responsive to these needs.) 


20. As of October 1975, 67% of the over one millio 
pupils in the City's public schools were Black and Hispanic, 


while 33% were white (including oriental). 


21. Over the past fifteen years the white 
population in New York City has declined steadily. The 
white population in the public schools has declined more 


severely; it now constitutes a minority of only a third of 


22. With thisconstant and rapid change in the 


j ethnicity of the pupil population in the City school system, 


there have been drastic changes in the conditions, problems 


and duties facing a school supervisor. 


23. It is the responsibility of the Board of 


} Education to assure that the school system, including its 


supervisory personnel, is responsive to these changing 


conditions. 
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24. Since it is the belief of the Board of 
Education, partially as a result of cur experience with the 
job analyses, (see affidavit of Dr. Robert Owens submitted 
lerewith), that the examinationscontemplated by the original 
Plan herein would not be adaptable to the rapidly changing 
needs of the City School District, it is clearly the Board 
of Education's responsibility to petition this Court for a 
Plan that can produce a flexible and adaptable supervisory 


selection system. 


25. Thus, for all of the reasons hereinabove set 
forth, and set forth in the accompanying memorandum of law, 


we submit that our proposed modified plan fully meets the 


requirements of State Law with respect to the division of 


statutory responsibilities between the Board of Education 
and the Board of Examiners. 

26. In support of her proposition that the Board 
of Education's proposal encroaches upon the Board of Exami- 
ner's function of preparing objective examinations, Ethel 
Fitzgerald cites, inter alia, In the Matter of the Jurisdic- 
tion of the Board of Fxaminers of the City of New York by 
the President of the Board of Education, 25 State Department 
Reports 275 (NYS Education Dept., February 9, 1921. 

27. As will be more fully set forth in an accomp- 
anying memorandum of law, this decision actually affirms 
the Board of Education's position that our proposal is fully 
valid under State law. The decision clearly sets forth the 

statutory division of responsibilities between the Board of 
=ducation and the Board of Examiners as requiring the Board 


f Education to define the qualitications for a position, 


nd the Board of Examiners to test and measure these guali- 
ications. Our proposal, as is set forth above, follows this 


cheme to the letter. 
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28. In addition to complying with State law 
requirements relating to the testing role of the Board of 
Examiners, our proposed plan also fully complies with State 
law requirements that examinations shall measure a candidate's 
"merit and fitness" for the position involved. 

29. The Board of Education's proposal herein is 
virtually identical to the "unassembled examination" techni- 
que approved by the New York Court of Appeals in Altman v. 
Lang, 44 Misc. 2d 751, 255 NYS2d 284 (Sup Ct. N.Y. County 

y1965), eff'd mem. 23 App. Div. 820, 259 NYS2d 779 (lst Dept 

11965), aff'd mem. 17 NY 2d 464, 266 NYS2d 975 (1965). The 
lower court described this technique as 

"an evaluation of training and experience 

(which) obviates the necessity of appli- 

cant. to assemble at a particular test site, 


| on a day certain, for writt or oral 
| examination." 255 NYS 2d at 86. 


u 30. The procedure involved in Altman v.. Lang 
was to establish a set of education and experience standards 
and then to rate each candidate under the standards. 

| 31. The New York courts in these cases found this 
procedure satisfactory even in a situation where State law 


demanded a competitive examination with a ranking of candi- 


dates. There is little doubt that it is satisfactory in 


this case where State law requires only a qualifying exami- 


nation. N.Y. Ed. Law §2690-j. 3(b)(2). A qualifying exani- 
nation is, according to the New York Court of Appeals, 


"merely an wssurance that along with personal 
qualities ani associations satisfactory to the 
appointing officer, there shall also be the 
attainment of some standard of efficiency 
established at a minimum. Ottinger v. Civil 
Service Commission, 240 N.Y. 435, 443, 148 N.E. 
627 (1925). 
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32. Morcover, there is much expert opinion today 
to the effect that the qualities that are necessary to 
effectively perform a supervisory job; i.e. leadership quali- 
ties, interpersonal qualities, etc. are those qualities 
that are almost impossible to measure by a comprehensive 
pretesting examination, but easily measured by on the job 
evaluations (see e.g. Trachtenberg affidavit and Owens 
affidavits.) 

33. I~ fact, even the New York City Civil Service 
Commiss:2n, among other jurisdictions, is presently using 
tvaining ani experience examinations, rather than structured 
examinations, as a bona-fide testing technique in numerous 
situations. Attached hereto as Exhibit "A" are sample 
Notices of Examinations of the New York City Civil Service 
Commission using the device of training and experience 
testing rather than structured examinations ir various 
positions. 

34. Thus, we submit that our proposed modification 
of the March 1975 Order and Plan is fully valid under State 
law, both as a measure of inerit and fitness and as complying 
with the statutory role of the Board of Examiners. 

35. Notwithstanding the fact that it is our 
position that irrespective of the changed els eumstances se 
forth in my affidavit dated April 12, 1976, the modified 
Plan should be adopted bk cause it is better suited to 
effectuate the goals of the prior decrees herein, I will 
nevertheless now address myself to responding to some of 
the Examiner's major attacks oi. the facts of the changed 


circumstances set forth in my prior affidavit. 
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II, THE JOB ANALYSES 


36. With respect to the Examiner's contentions 


that the old job analyses were valid, ov, that new job 


| analyses should be undertaken, I respectfully refer this 


Court to the affidavits of Paul Trachtenberg and Robert 


Owens, two educational experts who are of tiie opinion thet 


j the old job analyses were inadequate and it would serve almost 


no purpose whatsoever to attempt to prepare n2w jor anal:ses 
for Step 1 of the original Plan. 

: 37. Since Step 1 cf the proposed modified Plan 
contains no structured examination, and wil: not disqualify 
anyone with the requisite craining, experience and eligibility 
requirements, there would be no necessity for preparing 
new jcb analyses under the proposed modified Plan. 

38. For Step 2 of our modified Plan, which we 
believe is the most crucial and basic step in the licensing 
procedure, the Chancellor has developed a comprehensive 


rating and evaluation form, a copy of which is annexed 


lhereto as Exhibit "B", which has been used very successfully 


by the appointing authorities in the past year to assures 
that the appointing authorities will make evaluations which 


are based upon unif>-m standards and criteria and actual 


requirements for successful performance on the job. 


III. THE CITY'S CURRENT FISCAL 
SITUATION : 


39. Since it is the Board of Education and not 


the Board of Examiners that is responsible for preparing 


the budget for the City School Districts and submitting it 
yto the City of New York, and living within this budget, it 
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the Board of Education how they should allocate their limited |! 


| Cesources. It is preposterous for the Board of F ..ainerge 


to make budgetary recommendations to the Board of Education, |! 


when, 8S is clear from the affidavit of Ethel Fitzgerald 
4 they have little nowledge of the facts concerning the fiscal 
situation of the Board of Education, and the ultimate respon- 
sibility for justifying expenditures does not lie with then. 
In fact, their own budget comes out of the money aliocated 
to the Board of Education by- the City. 
40. Although it is true that there was knowledge 

of the City's fiscal crisis before March of 1975, it was 

not until June of 1975 that the Board of Education was in- 
formed, for the first time, of the farereaoiing extent of 
the first major budget cut it would have to make, effective 


September of 1975, and it was not until August 15, 1975, 


; that the Board of Education received its final notice from 


the City of New York, chat effective September, 1975, the 
Board of Education's budget would have to be cut by 250 millicna 
dollars. Moreover, it was not until February of 1976, that 
the Board of Education was intormed that its budget vould 
have to be cut by another 39.5 million dollars. 

41. Some of the devastating effects of these 
cuts are set forth in my «ffidavit herein dated April 26, 
1976, and in the Basic Fact Sheet on the Stavisky Goodman 
Bill, prepared by the Office of the Deputy Chanceilor ana 
annexed hereto as Exhibit 'c", 

42. The Board of Examiners cavalierly notes 
that "even assuming arguendo that the Prototype job analyses 


must be completely dona Over, at most another $36,000 must 


be expended", 
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43. In fact, $36,000 would pay the yearly salaries 


of two experienced teachers. Certainly, in a time where 
there have been mass teacher layoffs, it would be sounder 
sducational judgment to use $36,000 to pay the salaries 
of two teachers, than for job analyses that have a high 


potential for failure. 


44. In paragraphs 40-42 of the affidavit, Ethel 
Fitzgerald alleges that since the"Stavisky law" was passed, 
this should lessen the Board of Education's financial Ss obien 
and ostensibly free funds for such things as job analyses. 

45. However, as is set forth in Exhibit "C" herein, 
which is a basic fact sheet on the Stavisky-Goodman Biil, 
prepared by the Office of the Deputy Chancellor, "If the 
Stavisky-Goodman Bill becomes law, the New York City Board 
jo£f Education will allocate the restored funds for direct 
instructional services in the classroom." The full details 

| of this commitment are spelled out on pages 7-8 of Exhibit 
"C" herein. Clearly, the performance of "high-risk" job 
analyses to enable the Board of Examiners to utilize cumber- 

vseme and expensive procedures to formulate "high-risk" 
examinations would not be covered by this commitment. 

46. Also, it is unclear when, if ever, the Board 
of Education will receive these Stavisky Funds, as we have 
been informec that when we make a formal demand for these 
funds, the City will initiate legal action to prevent imple- 

limentati of the bitil. 
47. It is most distressing to the Board of Educa- 
tion that the Examiners speak so cavalierly of the Beard of 


Education's monies, when the attorneys for the Board of 
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Examiners in this lawsuit are being paid out of the Board 
of Education's budget, and have already been paid approxi- 
mately a quarter of a million dollars to represent the 
Board of Examiners in this lavsuit. This is another com- 
pelling reason why the Board of Education so strongly urges 
that this litigation be ‘resolved by a Plan that can work 
now, . . that is acceptable to the prevailing party herein, 


and has little risk of producing an unconstituional exami- 


nation system which will e:gender further litigation and 


further attorney fees. 

i 48. In paragraph 43 of her affidavit, Ethel 
Fitzgerald mentions the Examiner's proposal of pre»varing 
prototype examinations and then deferring actual adminis- 
tration of these examinations until supervisors are needed. 

49. Wowever, as is eet forth in the affidavit of 
Dr, Owens, this proposal is not a viable one because the 
school system is changing so rapidly that it is highly 
unlikely that any job anilyses that are prepared today will 


be relevant to the system in a few years from new. 
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CITY'S SCHOOL 


1976, "because of the fiscal crisis and declining pupil 


49. As I stated in my affidavit dated April 12, 
register and school closings, not only is there no present 


need for any additional supervisors, but we now have 143 


excessed supervisors slated for layoffs, with further 


layoffs scheduled for September of 1976." 


the layoffs of supervisors for the current school year is 
that the Counsel of Supervisory Associatiorsgave up their 
Salary adjustments in order to pay, through August of 1976, 
the salaries of these 143 supervisors who were slated to 


be laid off. 


51. Moreover, the Board of Education will probably 
have to lay off additional Assistant Principals in 
the »ear future, despite the fact that its been two years 


| 
50. The only reason we were able to postpone 
since we've have hired any new Assistant Principals. 


52. Although there are a few vacancies for elemen- 
. tary and junior high school principals, within the next 
| ear, we expect to be closing at least 40 schools, and those 
Supervisers who will be excessed from con closed schools 
ill be the ones that will be placed in these few vacancies 


i. exist. 


53. Accordingly, we submit that to do job analyses 


in a system where there will be minimal vacaucies for years 


to come, will very likely result in the job analyses being 


irrevalent to the needs of the future, and thus, at best, 


n expensive exercise in futility. 


54. To engage in further debate with the Board of 


xaminers about when we actually knew of the changed circum- 
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tances is absurd. 


acts, and the issue is are they to be ignored, or are they 


55. The crucial point is that these are the present 
© be considered in determining what kind of supervisory 


election plan as realistic in the light of present day 


eeds. 


. 
56. in paragraph 49 of her affidavit Ethel Fitgerald ¥ 4 
tates that the Board of Education has been using a device” ‘S 
f temporary appointment of "interim actings" to avoid the 


# 
eed to fill vacancies in the name provided by law. This is it 


- 
tter nonsense. "“Interin 1etings" are used to protect the : 
eniority of supervisors in the event of excessing and 


ayoffs and have no relevance to the issues at bar.” 


57. Although the Examiners repeatedly state hae 


. Board of Education is using these "changed circumstances" 


' a justification for destroying the “merit" system, we 


ubmit that our Plan will result in a system that is a 2 


ikely to be based on merit and fiti ess than the original 


lan herein. (See €.g. affidavits of Paul Trachtenberg and : 


bert Owen). 


a ENERO LG 

*An interim acting position is still considered a Supervisory vacancy 

which could be filled by excessed Supervisors. It is likely that 

there will he further supervisory position contractions. In addition, ; 
current State Law does not allow reversion to previously held positions. A 
An interim acting assistant principl, since he or she is not truly 


@ supervisor, would have no legal problems g0ing back to his or her 
prc'lously held position, 
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IV. ON THE JOB EVALUATIONS 


58. As is fully set forth in the affidavits of 
Paul Tractenberg and Robert Owens, it is our position, as 
well as the position of the plaintiffs, and of educational 
experts, that the most important and valid part of any 
supervisory examination is the on the job evaluation; i.e. 
Step 2. 

59. It is only in an on the job evaluation that 
one can actually determine if a supervisor has leadership 

and interpersonal skills 
qualities, creativity / which are almost incapable of 
measurement in a pre-structured testing device. 

60. Certainly the employer, i.e., the appointing 
authority, who comes into daily contact with the employee 
is better qualified to conduct’an cn the job evaluation that 
some group from the Board of Examiners who would make 
infrequent visits to the school, and, at most, only dupli- 
cate and intrude upon the employer's role and function. 

61. In the past year, we were informed by many 
sommunity School Boards that the Board of Examiner' : pre- 
sence in the on the job evaluationswas an annoying intrusion 
on the employer-employee relationship and served no useful 
function. 

62. The fact that the Board of Examiners would 
be willing to take themselves out of Step 2, if licensure 
followed St2p 1, only points out how unimportant they 
consjder Step 2, and how they realize that they really have 


no useful function there. On the other hand, if permanent 


| Licensure were to follow Step 1, it would mean that the 


most vital portion of the testing procedure would be reduced 


| to a sham, 
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G3. th fact, even urder State Law it is the 
Chancellor and the Community School Boards who are required 
to evaluate personn2l on the job to determine whether they 
should he retained and whether they should obtain tenure, 
and they have been performing this function for years. 
There is nothing under State Law which ever gave the Board 
of Examiners any role in on the job evaluations. 

64. Since Step 1 gives the Board of Examiners 
the full role that they are entitled to under State Law, 
and since it would serve no useful function to keep the 
Examiners in Step 2, other than to provide them with more 


work, we submit that they have no Place in Step 2. 


65. With respect to the affidavit of Saul Cohen, 
the Beard of Education submits that if it did, in fact, 
delegate any of its own responsibilities to the Board of 
Examiners, in the past, it was wrong in doing so, and does 
not intend to do so in the future. 

66. However, the Board of Education and the 
Chancellor did not fail to defend the challenged examinations 
out of any dereliction of duty, but because they were not 
convinced, as the Examiners were, that they were defensible. 
In fact, as is evident from the record herein, former 
Chancellor Scribner was of the opinion that the challenged 
examinations were totally invalid. 

67. Moreover, the 1976 Board of Education is a 
different Board than the 1970 Board and the 1973 Board., and 


if the present Board is anxious to fulfill its statutory 


responsibilities ir, a manner responsive to the needs of 


' e 


w 


$ 
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the present school System, although the Board of Examiners 
may not be appreciative of the Board of Education's concern 
herein, we are certain that the City School bistrict will 
benefit from our concern. 

68. Finally, as is cl+ar from the memorandum 
suumitted by the plaintiffs, far from trying to dest -oy a 
settlement reached by all parties, the Board of Education 
is presently attempting to modify the decree herein by 
proposing’ a new plan which is better suited to accomplishing 


the goals of the 1975 decree. 


WHEREFPOKE, for all of the reasons hereinabove 
set forth, it is respe tfully requested that the Board of 
Education's motion to modify the March 25, 1975 Order and 


Plan be granted. 


ee i y 
Vike ok. (tb. ge 
vA ROBERT CHRISTEN 
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Sworn to before me this 
ray, 
«47 day of May, 1976 


JULIUS KAPLAN 
Commissioner of Needs 
City of New York 2-1769 

Certificate filed in Kings County 
Commission Expires May 1, 197@ 
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LAANTO RGU (LH) Cal. No. 12.3.73 -- 988 
EXPERTERCE PAPER FORM A Tc @ 92239 
LANDMARKS PRLSERVATION OCCUVATIONAL 
Cxrour 8l2a 


DEPARTMENT OF PERSONNTI. 
CITY CIVIL SERVICE COiciISsION 


NOTICE OF EXAMINATION 
EXAM. NO. 4009 


LANDMARKS PRESERVATION SPECIALIST TRAINEE 


This is a trainee class of positions with a one-year term. At the end of onc year of 
satisfactory training and service, employees in this class of positions will reccive 
appointment to the title of Landmarks Preservation Specialist. A Landmarks Preservation 
Specialist Traince's employment may be terminated at the end of the first two months of 
employment or at the end cf any pay period thereafter during the first year of employ- 
ment, or at the end of that year, if his conduct, capacity or fitness is not satisfactory. 


SALARY AND VACANCICS: The 2ppointment rate for this position is $11,500 per annum. 
There are three vacancies in the Landmarks Preservation Commission. 


« 


APPLICATIONS: Received from April 2, 1974 through April 22, 1974. 


PRONOTION OPPORTUNITIFS: Umployees in the title of Landmarks Preservation Specialist are 


accorded promotion opportunities, when eligible, to the title of Senior Landmarks 
Preservation Snecialist. 


MINTAM REQUIREENTS: (a) A baccalaureate degree from an accredited college with a major 
in architecture, civil engincering, architectural history, history of art, city planning 
or a related field and one year of full-time paid experience in architecture, city 
planning, in building restoration or preservation of aged buildings, or in a related 
field; or (b) high school Sraduation or evidence of having passed an examination for a 
high school equivalency diplona or U.S. Armed Forces GED certificate with a score of 

at least 35 on each of the five teste and an overall score of at least: 225 in the 
examination for the diploma or certificate plus five years of experience as described 

in (a) above; or (c) a master's degree from an accredited college with major studies in 
architecture or historic preservation; or (d) a satisfactory equivoient combination of 
education and experience as described in (a) above. However, all candidates must be 
high school graduates or possess the high school equivalency described ahove, 


The minimum requirements must be met by the last date for the receipt of applications. 


Experience Paper Form A nust be filed with the application. 


DUTIES AND RES)’ | .BILITINS: Under direct supervision, is trained in and assists in 
carrying out difcsicult technical, analytic and design services in planning, restoration, 
renovation, enhancement, redesign and preservation of historic structures; perforrs 
related work 


EXAMPLES OF TYPICAL TASKS: Under direct supervision, is trained in and perforns the 
following tasks: Assists in reviewing plans for proposed new construction or alteration, 
redesigninr, unacceptable applications where necessary; under close supervision, drafts 
terns of Commission approval: assists architects on Municipal restoration projects; 
inspects work under construction for compliance or violation; assists in the preparatcion 


,of documents for lezal action against violators; performs requisite research; assists 


in preparing recommendations for alterations, restoration and enhancenent of Landmarks 
and buildings in Historic Districts; analyzes cost and fcasibility, providing, Landmarks 
Preservation Specialist with data and recormendations; performs requisite research; 
ascists property owmers in desipnaced Landmarks areas and their architects in restora- 
tion and/or renovation of desipnated Property; assists in the investipnation of new 
Preservation technology; compiles inventories of restoration architects, contractors, 
sources of supply, and techniques; follows through on field experimentation; under 
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direction, carrfles out original, complex research dirceted toward policy develop- 
ment or adoption of standards and repulations; assists the Landmarks Preservation 


Specialise in drafting standards or regulations for submission to the Conmiision; 
Performs requisite research; reviews Department of Buildines dockets for alteration 
permits issued for properties that have been designated as Landmarks: checks plans 
filed for conformity with regulations of the Commission; investigates community 
complaints of unapproved work in progress; working with consultants, volunteers and 
Others, participates in developing plans for restoration, maintenance and enhancenent 
of individual buildings, blockfronts and areas; provides photographs, drawings, 
research and details, utilizing precise preservation techniques. 


TESTS: Training and experience, weight 100, 70% required; oral, qualifying (see 
below). Training and experience rating will be based on candidate's statements on 
Expertence Paper Form A. There will be no other competitive ¢t =r Therefore, the 
Experience Paper Form A must be filled Out completely and in det: il, INDICATING THE 
TOTAL HUNBER OF CREDITS EARNED IN THE FIELD OF SPECIALIZATION, A™ ALL SUCH COURSES 


A <TR ee <r scent eee i 


The ability to speak and understand American-English is required of ali candidates. 
This ability may be demonstrated by cither (a) attendance at a junior high school, 

high school, or college for at least four years of full-time study where American- 

English is used as the primary language of instruction; or (b) passing a qualifying 
oral test. This oral test will be given to candidates prior to appointment. 


After mecting the minimum requirements, credit in the training and experience test 
will be granted for a maxinum of an additional six years of experience. Candidates 
must, however, list all experience for which credit may be given as indicated below. 


nee 


Credit will be granted, after meeting the minimum requirements, for full-time paid 
professional experience in architecture, in landmarks research, or in a related 
field. 


Credit at a Ligher rate will be Sranted, after meeting the minimum requirements, for, 
full-time paid professional experience in the restoration or preservation of 
buildings, or in a related field. 


Additional credit will be granted, after meeting the minimun requirements, for a 
master's degree or a certificate from an accredited college in restoration and/or 
preservation of histroic buildings. . 


The pertinent secttons of the General Examination Regulations and the General Pco- 
visions of the Notice of Examination are also part of this notice. 


CITY CIVIL SERVICE COLIISSION: Harry I. Bronstein, Chairman; Nicholas LaPorte, Jr., 
Secretary. 


Experience Form “A” §1210 
11.1.71 - rw 
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DEPARTMENT OF PERSONNEL 
CITY CIVIL SERVICE COMMISSION 


NOTICE OF EXAMINATION 
OCCUPATIONAL THERAPIST 
EXAM. NO. 1138 


The eligible lists resulting from this examination will be made avail- 
able to the New York City Health and Hospitals Corporation for its use. 


SALARY: This position has a starting salary af $8,600 per annum, 
¢ 


APPLTCATIONS: Accepted for filing in person only, between 9 a.m. and 
IT a.m., on any weekday, not a holiday, in Room M~-1, Mezzanine Floor, 
40 Worth Street, Manhattan from November 3, 1971 until further notice. 


LIST ESTABLISHMENT: Daily lists will be established. 


PROMOTION OPPORTUNITIES: Employees in the title of Occupational 
Therapist are accorded promotional opportunities, when eligible, to the 
title of Senior Occupational Therapist. 


MINIMUM REQUIREMENTS: Candidates must be gradu’tes of an approved school 
of occupational therapy or therapists registe .d by the American 
Occupational Therapy Association. 


bers — requirements must be met ca the date the application is 
e * 


Form A Experience Paper must be filed with the application. 


WAIVER OF CITIZENSHIP: 

In accordance with Section 53 of the Civil Service Law, citizenship has 
been waived as a requirement for this pesition. However, on the date 
of examination, non-citizens must have a valid Alien Registration 
Receipt Card (Form I-115) [green card] or an Arrivai-Departure Record 
Card (Form I-94) duly stamped as follows: "Employment will not affect 
immigration status.” To be eligible for continued employment, employees 
must diligently prosecute the procedures for citizenship. ; 


DUTIFS AND RESPONSIBILITIES: Under supervision, assists in the mental 
and physical rehabilitation of patients through occupational therapy; 


performs related work. 


EXAMPLES OF TYPICAL TASKS: Assists in evaluation of patient's perform- 
ance of the activities of daily living; may administer range and motion 
tests. 

Instructs the disabled in activities of daily living, such as washing, 
dressing, eating and handling of such corrective devices as braces and 
wheel chairs, Instructs patients in fine and applied arts and certain 
pre-vocational activities for the purpose of mental and physical re- 
education, Teaches therapeutic arts and crafts, including design in 
leather, metal, plastics, textiles and wood. Assists in setting up 
programs for the guidance of families with handicapped or disabled 
members in the home. May instruct student nurses and other personnel 
in the theory and practice of occupational therapy. Maintains equip- 
ment, cares for and requisitions supplies; keeps records and makes 
reports. ; 


TESTS: Training and experience, weight 100, 70% required. Training and 
@xperience rating will be based on candidate's statements on Experience 
Porm A. There will be no other competitive test. Therefore, Experience 
Form A must be filled out completely and in detail. 


EXAM. NO. 1138 : Page 2 
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Higher credit will be granted to candidates who meet the minimum 
requirements and who, in addition, l.1ve at least one year of full- 


time paid experience supervising non-professional staff assisting 
in occupational therapy. 


Highest credit will be granted to candidates who meet the requirements 
for higher credit and who, in addition, have at least one year of full- 
time paid experience supervising occupational therapists. 


Additional credit will be given to persons who possess a master's 
degree in Occupational Therapy from an approved school of occupational 


therapy. 


The pertinent sections of the General Examination Regulations and the 
General Provisions of .he Notice of Examination are also part of this 


notice. 


: Code Nol $1213 
Kapestewve Paper Fora A Cat. No, 2H7-5.14.7% 


Latieape Vioficteney Veouter Form, J 
Libaic Survey Cord 
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TICE OF EXAMINA’ er ‘ . 
NO F INATLON i, — i : 
EXAMINATION NO. 5123 ad 
: RENABILITATION Cv "LOR . 


*, 


This examination is being held to £4131 vacancies only in the New York City 
Health and Hospitals Corporation. The results of tiis exawination wil} be 
mode avilable to the Mew York City Health and Hospitals Corporation fer the 
establishwent of its own eligible lise. 


The eligible list resulting from this examination may be selectively certified 
to £11) vacencics of Rehabilitation Counselor which require a working knowledrs 
of both Enrlish and another language. Those whe are placed on the eligible 

list may be permitted to take a Language Proficiency test to determin: the 
ability to speak and understand anuther language. Candidates wishing to take 
this Languige Proficiency test must so indicate at the time of filing of 
application on the special insert provided. Candidates who cdo not so indicate 
et the time of filing their applicatis: will not be permitiec to take the test. 
Csly those cligibles who pass the test will be eligible for such certificcticr. 


SALARY AK" VACANCIES: The appointment rate for this position is $13,250 per 
annum. There arc 13 vacancies in the New York City Nealth and Hospitals 
Corporation. Salary information is included for genere] information purposcs 
only. Actual appeintrene rate may be lower than the amount indicated. 


APPLIC.:.TIONS: Received from December 2, 1975 through December 22, 1975. 
FRONOTLON OPPORTUNITIES: Employees in the title of Rehabilitation Covnseicr 


are accurdes prowotio. opportunities, when eligibls, to thé tirle of Senior 
Relir’ tlitacion Counszior. 


Misi? “GIRENENTS: (a) A master's degree from un accredited college in 
Te ts, ion counseling, vecativunal rehabilitaticn or a related field afcer 

‘ F ru-yo? our £ udy whi ; : icerasiiy 
COs; i a of a two-year course of st oy whs ht cludes a supervised interis:i; 


withir tne past twelve years; or (oy, ana ster &S Ceogree from an accredired 

colie in rehabilitation counseling, vocational rehaobilitatior, vecationai 
Buicarcs cr a related ficld in a course of study which duey not include a 
suprivised internzhip, plus one year of full-time paid experience acquired 
within the last twelve vear3s, in vocacional rehebilitation or vocniionel 
guidarce, or (c) twenty-four credits from an accredited coliege in the 

follewing ontent arcae: rehabilitation Philosophy, tistery and structure; 
mecical aspecta of disability; psycho-socia) aspects of handicapped conditions; 
occurzijonel information and the world of work; counseling theory and techaiqucs; 
commentty orgenization and revources; placenent processes and job develooreat; 
the psychology of personal and vocational ecjustwent; evaination and assess::ent, 
plus three yeurs of exoerience as described in (ob) above; or (d) 3 hbaccalaurcaic 
Gegres or 120 credite irou an accredited cOilege plus four years of experience 
#6 Gescribed in (b) «above; or (e) a satistectcry equivslent combination of 
education and experience. Hovever, exceps for those cancicates who gualaly 
(2) abeve, al} candidates must Ppysserse et Jeest six monthe cf full-time paid 
Voectional rehabilitativa or vocationel ;uidenee experience, acquired within 
the lost tvelve years, dealing with the mentally or physicvcldy disabled, 
houdicapped or ages. 


unites 


“inirum requirements wust be met by the last dute for reecvipt of applications. 


favericerce Vaper Form 4 mnst be filed with the aprlicatior. 
. ae 


‘pplicant.. must put their secsal keeursty nuaber in the box Jabled “Applicai ior 


hevhes" on the Experfence Vaper Form A,eon Language Vrefictency Tests furn and 
the Lihele Survey Card. 


MCTES ARD SESPOMSIBUITILS: Tn the New Youk City Mendeh and Vospituls 


Catperation, ordet supers: ion, acnioes tn the vecatiousl svbabt lication of 
CD bewts with dinabitliios o1 Supseiroent.; parfoarnus relate wo 


. Cavey 
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EXAMPLES OF ?YFICAL TASKS; Selects, administers, scores and futerprets 
vocational ; ftude and other standardized tests; prepares reports of test 

. ndings usea for vocational and educational training of patients; revicws 
ease records for information relating to occupational adjustment; Interviews, 
orients and gives vocational guidance to patients in terms of cducativnal : 
and occupational background, soclo-cconomic status, medical propuosis and 
test results; secures cooperation of public and private organizations and 
caployers in the vocational training or placenent of patient: - participates 
in conferences and consultations on programs to assist paticnis in solving 
problems resulting from hospitalization, disability or wualadjustment; helys 
coordinate vocational programs in a hospite] with educational, recreational 
ond other non-medical services made available by community agencies; refers 
patients to other services in the hospital; observes the progress of paticnts 
in vocational training programs, prepares case summaries and progress reports; 
Leeps records; assists in maintenance of an occupational information library; 
assists in in-service training programs; applies, pertinent icderal, state 

and local legislation. am 


TESTS: Training and “xpericnce, weight 100, 70% required; oral, qualifying. 
There will be no competitive test other than an evaluation of training and 
experience. Aftcr meeting the minimum requirements, credit will be giver 

for a maximum of five years of full-time paid experience, acquired within 

the last twelve years. Training and experience rating will be based on 
candidate's statements on Fxperience Paper Form A. Tuerefore, Expericnce 
Paper Form A must be filled out completely and in detail including dates 

and number of hours per weck worked and listing allcollege courses in the 
following content areas: rchabilitation philosophy, history and structure; 
nedical aspects of disability; psycho-social aspects of handicapped conditions; 
occupational information and the world of work; counseling theory and 
techniques; community organization and resources; placement processes and job 
develcpment; the psychology of personal and vocational adjustment; evaluation 
aud assessnent,and other related areas. Candidates are warned to list sli 
training and expericnce for which credit may be given as described belov 
since they will not be permitted to add additionsl1 training and experience 
ance they have filed their application. Treining or experience will not be 
found acceptable unless it be verifiable. Training and experience listed 

on Experience Paper Form A will receive credit only to the extent tha. it 

is deseribed clearly and in detail. 


The ability to speak, understand and be understood in English is required 

of ell candidates. This ability may be demonstrated by either (a) attendance 
at an intermediate school, junior hi, school, high school, and/or colicse 

at *>e unéerg.aduate level for at least four years of full-time study where 
Ss: sard English, as spoken in the Uniced States, is used as the primary 
lanpusge of instruction (part-time study will be accepted on a pro-rated 
tacis); or (b) passing a qualifying oral test. 


After meeting mininunm requireuents credit will be grante. to those candidates 
who have full-time paid experience, ocquired within the last twelve years, 

in vocational guidance, occtipational therapy or psychological counscling or 
other related therspeutic or counscling experience, 
Creait ot a higher rate may be granted to those candidates who have full-tine 
peid expersence, acquired within the last twelve years,in vocational reha- 
bilitation. 


Credit at a still higher rate may be granted to those candidates who have 
full-time paid expericnee, acquired within the last twelve years, supervising 
staff performing vocational rehabilitation and/or vocutional guidance duties. 


In additton to the above, sfter meeting the minimum requirements, credit nay 
be granted for courses completed at an accredited college in the following 
content areas: rehabilitation philosophy, liistory and structure; wedica) 
aspects: of disability; psycho-social aspects of handicapped conditions; 
Pecupstional {information and the world of work; counseling theory and 
techniques; community organization avd resources; placement processes and job 
development; the psychology of persunal and vocational adjunttent; evaluat for 
aud asaeasment, and other related arcas, 

ee masrée's 
Credit will also be pranted for possesston of a docteratepdeyree completed at 
aw aceredtited coflege, in rehabilitation covnseliag, vocational rehabtliturcton, 
vocational puidance or a related lela, 


Cs 


« 
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Rehabilitation Therapy 
Occupational Group \ Cai. No. 287 
Experience Vaper Form A 5.14.75 
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NOTICE OF EXAILNATION 
EXAMINATION WO. 5096 
SUPERVISING AUDIOLOGIS:, ‘e 


SALARY AND VACAICIES: The appointment rate for this position is $16,775 per annum. 
There are two vacancies in the Health Services Administration. Salary information is 
included for general information purposes only. Actual appointment rate may be lower 
than the amount indicated. 


APPLICATIONS: Received from March 2, 1976 through March 22, 1976. 


MINIMUM REQUIREMENTS: (1) Graduation from an accredited college with a doctorate 

(Ph. D. or Ed. D.) or the completion of all the requirements for a doctorate except the 
dissertation, and one year of full-time paid experience as an audiologist diagnosing 
and/or researching audiological problems, or performing speech and/or hearing rehabilita- 
tion; or (2) graduation from an accredited college with a master's degree in audiology 
and related fields, and two years of full-time paid experience as described in (1) above; 
or (3) a satisfactory equivalent combination of education and experience. 


Mininun requirements must be met by the last date for receipt of applications. 


Experience Paper Form A aust be filed with the application. 


Applicants must put their social security number in the box labeled “Application Number" 
on the Experience Paper Form A. 


DUTIES AUD RESPONSIBILITIZS: Under direction, with broad latitude for independent 
action, performs highly technical and responsible professional werk, and/or supervisory 
work,in the field of audiology, or in the auditing of audiological services under the 
Medical Rehabilitation and the Medical Assistance Programs; performs related work. 


EXAMPLES OF TYPICAL TASKS: Organizes and supervises the audiology functions of a Health 
Department program; assigns and directs audiologists and other non-medical personnel 
assigned to hearing and speech progran, or staff assigned to the review and approval of 
TFequests for hearing aids in the Medicaid Program and the Medical Rehabilitation Progran ; 
participates in general staff conferences for total evaluation of individual cases and 
Presents audiological aspects of case reports; participates in individual and group 
Yesearch projects, organizing and conducting such research; acts in a liaison capacity 
with other departments, schools, and hospitals for the coordination of total care of . 
individuals, particularly those with multiple handicaps; evaluates individuals with special 
eudiological problems; participates in training programs for staff assigned to hearing 
clinics or audiology screening programs; trains staff in the use of audiological equip- 
went, including hearing aid evaluations; in conduct of hearing evaluations; and in 
calibration and use of audiological equipment; develops procedures and forms for processing 
procedures for hearing testing activities, or for the review of requests for hearing aids; 
evaluates the effectiveness of procedures and makes appropriate modifications. 


Tests: Training and Experience, wetghe 100, 70% required; Oral, Qualifying (sce below). 
There will be no competitive test other than an evaluation of training and experienc-. 
After the candidate has met the mininun requirements, credit will be piven for a maxinua 
of five ycars of full-time paid expericnce acquired within the last twelve years. 

Training and experience ratings, will be based on candidate's statements on Expericnce Paper 
Form A. Therefore, Experience Paper Form A must be filled out completely and in detail 
including dates and number of hours per weck worked and listing all graduate college 
Courses beyond those required for the master's degree in the following content areas: 
audiology, speech pathology, acoustic inotrunentation, hearing science, psycholinpuistics, 
PSycho-acoustics, statistics, psycholoyy, sociology, social work, teacher education. 
Candidates are warned to list all trainiag and expertence for which credit may be given as 


' described below since they will not be permitted to add additional training and experience 


once they have filed their epplications. Training or experience will not be found 
Acceptable unless it be verifiable. Training, and experience listed on Lxperience laper 
Form A will receive credit only to the extent that it 40 deseribe! clearly and in detail, 


a 


After the candidate haa met the minimum requirements, eredit will be granted for full- 
time paid experience acquired within the last twelve years,as an audiologist diapnosing 
and/or researching audiological problems or performing speech and/or hearing rehabilita- 
ticn. 
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After the candidate has met the minimur: requirements, credit at a higher rate will be 
granted to those candidates who have full-time paid expericnee,acquired within the last 
twelve years,teaching college courses such as the following: audiology, speech pachology, 


speech and/or hearing rehabilitation. 


After the candidate has mct the minimum requirements, credit at a still higher rate will 
be granted to those candidates who have fuli-time paid experience acquired within the 
last twelve years, supervising staff diagnosing and/or researching audiological problems, or 
supervising staff performing speech and/or hearing rehabilitation. Experience as a 
director or coordinator of a major 1udiological program or facility will be considered 

- to be of the highest quality in this category. 


In addition to the above, after the candidate has met the minioun requirements, credit 
will be granted for graduate credits beyond the master's degree at an accredited college 
fn the following content areas: audiology, speech pathology, acoustic instrumentation, 
hearing science, psycholinguistics, psycho-acoustics, statistics, psychology, sociology, 
social work, teacher education. : 


Credit will also be granted for possession of a Certificate of Clinical Competency in 
Audiology from the American Speech and Hearing Association. 


The ability to speakg wmderstand and be understood in English is required of #il é 

_ candidates. This ability may be demonstrated by either (a) attendance at an intermediate 
school, junior high school, high school, and/or college at the undergraduate level for 

at least four yeare of full-time study where standard Englist, as spoken in the United 

States, is used as the primary language of instruction (part-time study will be accepted 

on a pro-rated basis); or (b) passing a qualifying oral test. This oral test will be 


given to candidates prior to appointment. 


Eligibles will be required to pass a qualifying medical test prior to appointment. 


Eliribles will be evaluated on the basis of the medical standard below. ‘ a 


Where it is indicated below that a condition may reject, rejection will be based 
upon the determination of the exariring physician that the condition will inter- 
fere with the candidate's ability .. engage in the activities performed in the 
above-mentioned class of positions. 


1. A candidate will be rejected for any current medical impairment which will 
prevent him from performing the duties of the class of positions. 


2. Any psychiatric illness or disability that impairs the candidate's ability 
te perform the duties of the class of positions, may reject. 


3. Excessive use of alcohol which interferes with normal functions, will reject. 
History of, may reject. 


4. The use of drugs or chemicals, which interfere with normal functions, will 
reject. History of, may reject. 


8. infectious or Communicable Diseases in an infectious or communicable stage, 
rejects, until controlled or cured. 


The pertinent sections of the General Examination Regulations and the General 
Provisiuns of the Notice of Examination are also part of this notice, and are 
printed the first Monday of each month in the City Record. 


CITY CIVIL SERVICE COMMISSION: Alphonse E£. D'Ambrose, Chairman; 
Jaues W. Smith and Josephine L. Gambino, Commissioners; 


Nicholas LaPorte, Jr., Secretary. (TC #51240) 
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THE CITY SCHOOL DISTRICT OF NEW YORK 
DIVISION OF PERSONNEL 
65 COURT STREET, BROOKLYN, NEW YORK 1! 201 


CONFIDENTIAL 


PERFORMANCE PLANNING & EVALUATION REPORT 
SUPERVISORY PERSONNEL 


pe 29. ieee ene eo a 
Supervisor File No. 


(Last (First) (initial) 
Name) 


Position Title & Date of Appointment: Location: Central Office, Schooi, Borough, 
District, etc.: 
Name Title Location 


SECTION Il 
Planning: Setting of specific objectives Date 


Supervisor's Signature: 


Immediate Supervisor's Signature: 


SECTION Ill 
Performance Evaijuations: Review with Supervisor Date 
Supervisor's Signature: 
Evaluating Supervisor's Signature: 
immediate Superior’s Signature: 


Copies 

At planning stage 

1 to Supervisor 

At evaluation stage 

1 to Supervisor 

1 to Evaluating Supervisor - for inclusion in Supervisor's Offix ial File 

1 to Immediate Supevior (Appropriate Superintendent, Executiv: Director) 
1 to Division of Personnel. 


EXH 1617 °B% 


ie 
Bee 


- 
* 


PERFORMANCE EVALUATION - AREAS OF RESPONSIBILITY 
(See instructions on Page 4 for completing the areas of performance below.) 


INSTRUCTIONAL & SCHOOL PROGRAM IMPROVEMENT: Consider, to the extent applicable effective- Rating 
news in areas of objectives, curriculum, teacher (raining, instructional materials, meeting individual and group 
needs, motivating students to achieve, guidance, discipline, testing, co-curricular activities, health, <tc. 


Comments: 
822a 


ADMINISTRATION: Consider effectiveness in planning, organizing, leading, follow-up, cor’rriling, and 
establishing team-work in administrative functions such as record keeping, reports, correspoi.* ce, 
office management, security, plant, etc. 

Comments: 


STATF SUPPORT: Consider effectiveness in selecting, training, evaluating and support of staff; in this re,ard 
consider obectivity, sensitivity, morale building, participation, incentives, firmness, cooperation, etc. 
Comments: 


RELATIONSHIPS: Consider relations at ail levels, iz. pupils, parents, teachers, subordinates, 
supervisors, community school boards, communi‘y, other departments or agencies and professional 
organizations. Describe effect of involvement with community resources, parent organizations, and 
availability for consultations, grievances. guidance, etc. 

Comments: 


OVERALL PERFORMANCE EVALUATION: Indicate the rating which most accurately charac- 
terizes the 8 total ¢, i.e. a composite of page 2 and 3 evaluations. 
Comments: 


Ee 


EVALUATING SUPERVISOR'S RECOMMENDATION FOR IMPROVEMENT OF PERFORMANCE 
Comments: 


AOR he 1 MR, SCREENER RNCOES 


EVALUATING SUPERVISOR'S RECOMMENDATION: (Continuation, Conditional Retention, Terss.ieaion) 
Gai is ea areata maim ae 


INSTRUCTIONS FORK COMPLETING 
PERFORMANCE PLANNING & EVALUATION REPORT 


PLAN’.” G_- SPECIFIC OBJECTIVES: 3% 


Inc nection with the regular duties of the position, identify major specific objectives to be achieved as agreed upon by the 
supervi rand the evaluating supervisor. List in the Objective Boxes on Page 2. Add additional page(s) if there are more 


objecti« s. 
RELA1 VE IMPORTANCE: 

At tine of planning, indicate the relative importance of each planned objective by allocating percentages adding to 100%. 
CHANGES: 


During the evaluation period, objectives may be altered or cancelled, or their relative importance may be changed. 
Following discussion of changes with supervisor, evaluating supervisor will provide the supervisor with a revised page 2. 


PERFORMANCE EVALUATION — SPECIFIC OBJECTIVES: 


In the performance boxes on page 3, comment in specific terms on performance, including actual accomplishment, for 
each planned objective. 


PERFORMANCE EVALUATION — AREAS OF RESPONSIBILITY: 


The evaluating supervisor shall comment on the supervisor's performance in each of the four major areas of 
responsibility for those sub-areas which are appropriate. 


RATING CODE. 
Insert appropriate rating from code below in right hand columns of pages 2 and 3 opposite each item. 
$- Superior, exceptional performance. 
4 Contributes significantly above job requirements. 
3- Meets requirements of all aspects of job satisfactoiily and within expectations. 
2- Marginal performance. 
1- Unsatisfactory performance. 
N.A. - Not applicab::. 
For supervisors with 5 or more years of supervisory experience in title, the rating S (satisfactory) or 


U (unsatisfactory) may be used, if desired, in lieu of above. However, descriptive comments concerning 
the supervisor's performance must be entered below each objective on page 2. 


FREQUENCY OF REPORT: 
Initiate report within 6 months of supervisor entering new position; compiete within the first year and at least 
annually thereafter for all supervisory personnel. 


NOTE: The supervisor's signature on the face of this report indicates he/she has been advised of the objectives established 
and, subsequently, has been advised of the evaluating supervisor's performance evaluation. Space is provided on page 4 

to record supervisors comments, if any, resulting from the planning or evaluation discussions. The person being evaluated 
may submit response with documentation, if he/she wishes. 


COMMENTS: 


A BASIC_FACT SHEET 
ON_THE 
STAVISKY-GOODMAN BILL 
SENATE VETO OVERRIDE 


_APRIL 6, 1976 | 


. (REVISED APRIL 12, 1976) 


PREPARED BY 
OFFICE OF THE DEPUTY CHANCELLOR 
_NEW YORK CITY BOARD OF EDUCATION 


BERNARD R. GIFFORD, DEPUTY CHANCELLOR 
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THE OFFICE OF THE DEPIITY CHANCELLOR 
WELCOMES AN INDEPENDENT AUDIT OF THE 

DATA APPEARING IN THIS DOCUMENT. THIS 
REPEATS AN OFFER WHICH HAS BEEN EXTENDED 
TO THE MAYOR, BUDGET OFFICIALS OF NEW YORK 
CITY, AND THE EMERGENCY FINANCIAL CONTROL 
BOARD. 


CONTENTS 


AVOIDING SCHOOL CHAOS IN NEW YORK City, 


EDUCATION HAS BEEN CUT DI SPROPORT I ONATELY 


THE MAYOR'S FINANCIAL PLAN WILL DESTROY THE CITY'S PUBLIC SCHOOLS 


THE MAYOR'S OFFERS OF COMPROMISE . 


THE BOARD OF EDUCATION'S PRIORITIES FOR FUNDS RESTORED BY THE 
STAV 1 SKY-GOOOMAN BILL bid ed ee eeeesseeereses . 


UNDERSTANDING THE NEW YORK CITY BOARD OF EDUCATION'S BUDGET 


BUDGET TRENDS: 1970-197] TO 1975-1976 ee 


COMPARING THE BOARD'S BUDGET FOR YEARS 1974-1975 AND 1975-1976 


A CLOSER LOOK AT. ADMINISTRATION AND SUPPORT 


NEW YORK CITY BOARD OF EDUCATION'S TAX LEVY CUTS ........ Soeseeeseseds . 


AREAS OF LIMITED CONTROL CLAIM 75% OF TAX LEVY BUDGET 


THE 1975-1977 BOARD-UFT CONTRACT 
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AVOIDING SCHOOL CHAOS IN NEW YORK CITY 


On March 3!, 1976, the New York State Assembly voted overwhelmingly 


(128-18) to override the Governor's veto of the Stavisky-Goodman bill. 
This BIII, almed at protecting the public schools of New York City agalnst 
ca 

unfair budget cuts, calis for no additional expenditures by elther the 
city or the state. As the New York Times pointed out In a recent editorial, 
the Stavisky-Goodman bij] 

does not diminish the power of the Emergency 

Financlal Control Board to determine the 

celling on over-all expenditures. It would 

merely prevent the city from saddiing the 

schools with additional cuts, out of propor- 

tion to the austerity Imposed on other services. 

The matter of overriding the Governor's veto will soon come before 

the State Senate. The purpose of this document Is to explain tn brief, 
factual terms why the public schools of New York City warrant the kind of 
legislative protection guaranteed by the Stavisky-Goodman bIII and recently 


reaffirmed by the Assembly In Its historic veto override. 
EDUCATION HAS BEEN CUT DISPROPORTIONATELY 


The Mayor, In a March 31, 1976, memorandum to all members of the 


Legislature, made the following statement: 


"The City's budgetary cuts affecting education were 
considerably less, proportionately, than those 
affecting the other vital services of the City." 


The Mayor's own facts tell another story. Ouring the past three years, 


education's share of the total city expense budget has averaged 22%: 


TOTAL CITY 
FiSCAL YEAR 


1$72-1973 $10,085,731, 113 

1973-1974 11,107,314,896 

1$74-|975 13,084,795, 149 
Source: 


EXPENSE BUOGET 
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TOTAL PUBLIC 
SCHOOL BUDGET 


$2, 166,084,697 
2,562,951 , 357 
2,866, 280,827 


Three-year Average 


City amounts are mod! fied budgets shown In the 
1973-1974, 1974-975, 1975-1976, 


end-of-year budget modifications. 


Public schoo! 


eT TT. NN 8 a 


PERCENT 
OF TOTAL 


21.47672462¢ 
23.0744458} 
~21,90543141_ 


22. 15220061% 


Adopted Budget, 


amounts are 


The total expense budget Includes funds from al! sources: city tax levy, 


city capital, state aid and federal aid, 


It Includes expenditures for all 


purposes, controllable and non=controllable: direct services, administration 


and support services, penslons and debt cervice. 


During the past school year, 


which Is 25% of the $1,032 million citywide 


TAX LEVY CUTS 


(MILLIONS OF DOLLARS) 
AS) 


PUBLIC 

CITYWIDE SCHOOLS 

April 1975 $ 490.4 $135.2 
July 1975 341.5 88.1 
October 1975 200.0 38.7 
TOTAL $1,031.9 $262.0 


Source: 


tax levy cut. 


education was cut a total of $262 million, 


SCHOOLS ' 


SHARE 


27. 6% 
25.8 


19.4 


Office of the Mayor, "New York CIty Financial Plan Program To 


Close Budget Gap, Fiscal Year 1977 and Fiscal Year i978,” 


March 25, 1976: p, 33, 


The rules of arithmetic are Immutable regardless of whether the Mayor's 


analysis falis to recognize them. 


His own data demonstrate conclusively 


that education was cut proportionately more than other services. 
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THE MAYOR'S FINANCIAL PLAN WILL DESTROY THE CITY 3 PUBLIC SCHOOLS 


“uring the present school year, the public schools’ educational program 


has been devastated by the $262 million tax ievy :ut Imposed by the Mayor. 


Instructional program offerings have been curtailed, Instructional support 


services and ancillary pupil! support services have been withdrawn, and 


administration and support services have been cut. Specifically: 


Average class sizes at al! grade levels have 
risen by 4 to 5 ouplls. 


Instructional programs taught by specialist 
teachers -- reading, mathematics, music, art, 
library -- have been dropped. 

Instructional time for all elementary and 
Junior high school puplis was reduced by twe 
perlods. 


Summer, adult and. evening high school programs 
were curtalled. 


After-school programs and extra curricular 
student activities were cut back. 


The evaluation and placement of pupils with 
emotionally and physically handicapping con- 
ditions has been slowed down. 


Subsidized transportation for some puplis has 
been stopped. 


The school health program has been cut back. 


Custodial services have been reduced and 
malntenance has been deferred. 


Teachers on sabbatical leaves have been recalled. 


Central headquarters has been cut. 
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Tne table below shows staff changes for teachers, paraprofessionals, 
school aldes, and school guards who are supported by general funds (non-reim- 
bursable monies) city tax levy, city capital funds, state education aid, 
end funds from general state revenue sharing. These numbers are taken from 


actual payrolls and are not estimates derived from budget data. 
REDUCTION IN STAFF SUPPORTED BY GENERAL FUNDS* 


CHANGE 
1974-1975 1975-1976 NUMBER PERCENT 


Teachers 
Full-time 56,623 47,675 ~ 8,948 - 16% 
FTE Per Olem 4,272 2,654 - 1,618 ~ 38% 
FTE Par Session 2, 865 1,805 - 1,060 ~- 38% 
Tote! Teachers 63, 160 52,134 = 11,626 - 18% 


Para-Professlionals 3,095 2,796 299 - 10% 


School Aides 8, 365 6,009 - 2,356 - 28% 


Schoo! Guards 2,160 1,315 845 - 39% 


In addition, 1,700 teachers and 5,500 para-professionals supported by 
reimbursable funds have been laid off. There have also been cutbacks In 
services due to the lay off and attrition of supervisors, administrative 
personnel, engineers and architects, school lunchroom heipers and custodia! 


helpers. 


*Full-time teacher data are from payrolls for June 1975 and March 1976. — 
Per diem teacher data are averages from payrolls for December, January ard 
February. Per session teacher data are from payrolls through February. 

Data on hourly titles are from payrolls for the month of February. 


Compounding ~ severity of this year's layoffs, the Mayor's 


Financia! Plan for 1¥76-1977 calls for firing at 5,300 more teachers 
and hundreds of oth. oersonnel: 
- 2,000 teachers whose jobs thls year were 
supported by the one-shot strike penalty 
cannot be retained next fall. 
~ 3,300 more teachers will have to be fired 
to meet the Mayor's $47 million tax levy cut 
and $11.9 milllon capital funds cut. 
In addition, the Board of Ecucation will be unable to restore the full 
school day to ali elementary and junior hict school pupils. Also, mandated 
Increases must be absorbed within a smaller budget. for example, rising 
prices of supplies and rising costs of services mean the lower purchasing 
power of next year's dollar. Larger social security contributions and 


higher health Insurance premiums must be pald out of "savings" generated 


by economles and cutbacks elsewhere. 


Taking an historical view of pupil and staff levels In the New York City 
public schools, one can easliy understand why the budget cuts represent such 
= serlous retrogresslon. As the table and chart on the following page show, 
staffing levels Increased progressively during the perlod 1960-1974 In order to 


meet higher enrollments and the special educatioral needs of a changing pupt! 


population: 
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TEACHERS PERCENT 
PAIO BY MINORITY SUBS !01ZED 
SCHCOL YEAR PUPILS GENERAL FUNOS PUPILS LUNCHES 


1960-1961 986,679 39, 300* 37% 99,3004 
1964-1965 . 1,055,043 46,000* 45% 189,163 
1968-|969 1,115,523 56, 000* 54% 310,772 
1970-1971 1,135,298 55,800* 57% 393,950 
1974-1975 1,098,894 56, 250** 65% 436,164 
1975-1976 1,097,605 47,675** 6524 550,0004 
1976=1977 1,084,5754 42,3004 65%4 625,000A 


TEACHERS AND Pl ‘.S’ EDUCATIONAL NEEDS 


Special 
| 6.45 — Equestion Pupils 
a Us 8.23 — Subsidized Lunches 


7 


j 


1.76 — Minority Pupils 


—; 1.10 — All Pupils 
1.08 — Teachers 


1968-1969 1970-1971 1974-7 75-76 1976-1977 


The trends show that as the educational needs of pupIiis increased -- 
more handicapped, more poor, more black and hispanic -- the city has with- 
drawn Its support for Its public schcols. Personne! layoffs in 1975~1976 
have set the city school system back more than ten years = = back to an era 
In which education suffered because of an acute teacher shortage. The 
Di kiky net budget positions, excluding accruals mandated by the 

yor. 


**Payrol! oositions, June 1975 and March 1976, 
SEstimated amounts. 


re+: jression In staff levels Is further exacerbated because: 


There are now 100,000 more pupils. 


There are now over 40,000 pupils In 
special education programs, a 500% 
Increase. 


Two-thirds of the pupils are from minority 
groups, a complete reversal of the ethnic 
mix. 


The number of pupils receiving subsidized lunches 
has more than quintupled, an Indication of the In- 
creasing number of students with poverty back- 

grounds. 


In other words, the Mayor's budget cuts will mean that these greater 


education needs of the public school pupils will be met with fewer 


and fewer resources. 


The massive layoffs are all the more tragic because the Indivi- 
duals losing jobs are predominantly from minority groups. The last- 
hired, first-flred rule Is setting the equal employment opportunity 
efforts of the public school system back a decade. = example, half 
cf all black teachers have been laid off. In addition, those para- 
professionals (predominantly women from minority groups) who have 
recently elevated themselves to full status as regular teachers were 


among the first to be fired. 


THE MAYOR'S OFFERS OF CCMPROMISE 


The Mayor, In his March 31, 1976, memorandum to all members of the State 
Legislature, offered the following compromises In |leu of the Stavisky-Goccren 


bIII: 


"A law requiring that the Board of Education's 
share of the total! controllable tax levy funds 
(Including Federal and State revenue sharing) 

as set forth in the Financial Plan may not be 

reduced in any year beginning July |, 1976, by 
a larger percent than the average reduction in 
such controllable tax levy funds." 


"A mandate, starting July |, 1976, that the 
Board of Education's share of the total con- 
trollable tax levy funds (including Federal 
and State revenue sharing) as set forth in 
the Financial Plan may not be reduced below 
the average percentage of those funds appro- 
priated to the 30ard in Fiscal year 1974, 
Fiscal year 1975, and Fisca! year 1976 (the 
latter as amended by the Financial Plan)." 


"In adaition, a third approach was advanced 
to insure improved classroom instructicn. 
This would serve as a mandate to the Board 
of Education requiring compliance with the 
Boarc of Regents State regulations calling 
for a 5 1/2 hour school day. This would 
have to be achieved within the existing and 
projected budget appropriations of the Board 
of Education." i 


The first two compromises deal with controllable tax levy, which is a 
possible basis for negotiation. However, there must be an agreement on a 


consistent set of definitions applied fairly to the City and Board of Educa- 


tion tax levy amounts. For example, the Mayor's compromises would permit 


the City to deduct uncontrollable public and medical assistance, charitable 


Institutions subsidies, and transit subsidies, but they would not let tre 


Board of Education deduct non-public school funds, transit subsidies or 


medicai-dental-health funds that are not controlled by the Board of Educa- 


tlon. This is hardly fatr. 


The third compromise would require the Board of Education to restore 
the full school day within the present financial plan budget. This com- 
promise would require the lay off of another 5,300 teachers and an increase 
In average class size by 10-!2 pupils. Defying ali logic, this Is a 


compromise that the Mayor says will "insure improved classroom instruction." 


In effect, the Mayor's "compromise" offers amount to nothing more 
than dressing up the proposed financ'al plan in different language. This 
will not change the layoffs or the dollar cuts. or the service cuts. 
THE BOARD OF EDUCATION'S PRIORITIES FOR FUNDS RESTORED BY THE 
STAVISKY-GOOUMAN SILL 

If the Stavisky-Goodman bij! becomes law, the New York City Board 
of Education will allocate the restored funds for direct instructional 
services [In the classroom. 

~ The 2,000 teachers, whose jobs this year were 
"saved" by the one-shot strike penalty, wil] 
continue to be supported. 


- The full school day will be restored to pupils 
In elementary and junior high schools. 


- Class size will be reduced at all grade levels. 
- Instructional support services wil! be provided 


to teachers In the classrcom. 


All pupiis will benefit from these restorations: "regular" pupils at all 


grade levels, pupils with special educational needs, pupils with emotional ly 
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and physically handicapping conditions, non-English speaking pupils. 


In an open letter (March 29, 1976) to Assemb!yman Leonard P. Stavisky, 
Board Presicent Isalah &. RobInson and Chancellor Irving Anker guaranteed 


that: 


None of the monies which would be provided 

by the passage of the Stavisky-Goodman bi1| 

will be used to Increase administrative over- 
head, nor to restore cuts already made In this 
area. in the past year, we have undertaken a 
vigorous program to cut the staff employed at 
central headquarters. In addition, we have 

also cut the amount of monles set aside for 

the administrati: »f community school districts. 
Let me assure you, we wll! continue these efforts. 
We will concentrate our limited resources In the 
classroom, where they can best benefit the chIi- 
dren of this city. 


The New York City Board of Education, In executive session, voted unanimous 


Support for this position. 


UNDERSTANDING THE NEW YORK CITY BOARD OF EDUCATION'S BUDGET 
CUA TON 3 BUUGET 


In order to assess accurately the impact of budget cuts on the quality 
of public education In New York City, the budget itself must be understood. 


Some basic concepts and terms need +o be defined and explained. 


Each year, the Board of Education receives from the City a budget for 
running tha schools. This budget Is organized according to various programs. 
Each program is assoclated with a major educational or administrative respon- 
sibility, function, or task. The Board of Education's budget Is presently 


broken down Into the followlng programs: 


On AUS WN — 
‘ 


City Soard 
City Genera 
Division of 
Division of 
Division of 
Division of 
Division of 
Centralized 
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of Education 
| Administration 
Personnel 


Educational Pianning and Support 

High Schools 

Schoo! Buildings 

Business and Administration e 


and Decentralized Reimbursable Programs 


Light, Heat and Power 
Debt Service 
Medical, Dentai and Health Services 


Non=Publ ic 
Division of 
Comprehensi 


Schools 
Special Educarlon and Pupil Personne! Services 
ve Employment and Training Act, Title | 


Community District Instruction and Administration 


- Community Schoo! District Affairs 


Even though al! of these programs are part of the Board of Education's 


budget, expenditure decisions associated with many of them are actually 


controlled by other governmental agencies and institutions. Depending on 


the primary locus of expenditure control, the programs can be re-arranged 


Into the following four groups: 


GROUP _A_- DIRECT S0ARD OF EDUCATION PROGRAMS 
—— ee eee eee 


I 
2 
3 
4 
5 
6 
7 
16 


30 


- City Boar 
- City Gene 
- Diviston 
- Division 
- Division 
- Division 
~ Division 
- Division 
Service 
- Community 


d of Education 
ral Administration 
of Personnel 
of Educational Planning and Support 
of High Schools 
of School Buildings 
of Business and Administration 
of Special Education and Pupil Personne! 
s 
District instruction and Administration 


31 - Community School District Affairs 


GROUP B - REIMBURSABLE STATE AND FEDERAL PROGRAMS 
—_——— ee as 


9 - Centralized and Decentralized Reimbursable Programs 
26 - Comprehensive Employment and Training Act 


GROUP C - SERVICES FOR NON-PUBLIC SCHOOLS 
a eee nee 


14 = Non=Public Schools 


GROUP 0D - PROGRAMS MANAGED BY OTHER CITY AGENCIES 
11 - Light, Heat and Power (Department of Public Works) 
12 - Debt Service (Comptroller) 
13 - Medical, Cental and Health Programs (Department of 
Health) 

The Board of Education exercises very limited expenditure control over 
all programs jisted in Groups 8, C, and D. The situation is similar with 
regard to parts of the programs listed under Group A. Thus, DIRECT BOARD 
OF EDUCATION PROGRAMS can further be divided into two sub-groups: 

GROUP A=-!: FUNOS CONTROLLED BY BOARD DIRECT EDUCATIONAL 


PROGRAMS (including salaries and other than 
personnel service costs) 


* Instruction. 
* Administration and support services. 


GROUP A-2: OBLIGATIONS OVER WHICH THE BOARD HAS LIMITED 
CONTROL 


* Pensions for all employees working in direct 
educational programs. 


° Fringe benefit payments for all employees working 
in direct educational programs. 


* Transportation for public school pupils. 
* Lunch programs for public school pupils. 
* Custodial and building maintenance. 


® Restricted funds (Mayor's approval required). 


The Board of Education's budget program groups listed above are i|!lus- 
trated in Exhibit |; In Exhibit 2 the Board's budget for fiscal year 1975- 


1976 is arranged to reflect tnese program groups. 


Exhibit | 


BOARD OF EDUCATION BUDGET 
PROGRAM GROUPS 


MONIES 
AVAILABLE 
FOR DIRECT 

EDUCATIONAL 
PROGRAMS 
(GROUP A) 


TOTAL 
BUDGET 
(GROUPS A+B+C+D) 


GROUP 8 


GROuP D 


MONIES CONTROLLED BY BOARD FOR 
DIRECT EDUCATIONAL PROGRAMS 


~ INSTRUCTION. 
— ADMINISTRATION AND SUPPORT 


NON-DISCRETIONARY OBLIGATIONS 


~- PENSIONS 

— FRINGE BENEFITS 

— PUPIL TRANSPORTATION 
~ SCHOOL LUNCH 


~ CUSTODIAL AND BUILDING MAINTENANCE 


~ RESTRICTED FUNDS 


REIMBURSABLE PROGRAMS 


NON-PUBLIC SCHOOLS 


OTHER CITY AGENCIES 


— DEPARTMENT OF PUBLIC WORKS 
— COMPTROLLER 
~ DEPARTMENT OF HEALTH 


MONIES 
CONTROLLED 
BY BOARD 
(GROUP A1) 


MONIES 
OVER WHICH THE 
BOARD EXERCISES 
LIMITED CONTROL 
(GROUPS A2+B+C+D) 


Exhibit 2 


£ TION BUDGET: 1976-1976 (E04. 138) 


FOR OAAECT EOUCATIONAL PROGRAMS 


GROUP A2. HOM DISCRETIONARY OBLIGATIONS 
OsST 00a, 


& BUN Dine 


PawOCE Le eta’ 
BE mt rts TRASGPOATATION SOnOOt Lumen ALT OE 
LL A SSC  eusnccnesneeeen 


§ City Goerd of Eeucation .- 9,104 s - 4 - % - 4,726,645 
2 City Generai 

Asstalstretion 961,953 #0, 161,392 
3 Personnes * 184,260 5,702, 398 
4 Cecetional Plensiag i 

@n3 Support 237,936 - * - - 7,637, 91% 
3S High Scacois 140, 164,550 “41,955,671 37,413,309 23,022,547 34, Bi 061 20,929,748 $16,052,2% 
6 Scnool Bul ieiags 1,426,634 1,294, 295 - - 28,263, 100 933,515 BM, 540,064 


3 Qusiness & 4 
Acalalstretion $5,181,738 6,163,429 3,777,344 6,328,121 2,008, 998 34,635,960 


9 Contretizes and 
Gecentretizee 


Aelroursesie Programs 219,277,670 219,277,678 
41 Ligne, meet & Power ; : - - 29,869,500 


12 Owed? Service - - 258, 486,422 
13 Medical, Dental ond Health orl ; « ° - - 10,300,000 


14 Non-Fbiic Schools : - ° ° 51,146,670 31,146,670 


86 Special Education $23,493,993 10,974, 309 49,064,717 - - 106,781,245 


23 Youthtul Orug Apuser 4 
Prevention Program - 14,000,000 14,000,000 


24 Emargency Eepioyeent Act ~ h . $4,509,753 11,509,753 
23 Work Rellet Program 08,258 306, 258 
26 Comprehensive Enploy- 

Sent and Ireining Act ‘ Z $, 406,972 5,486,972 


3 Cowcnity Olstrict 
instruction & ‘ 
A@rinistration 732,462,313 79, 297,973 4,7 65, 765,030 72,09, 143 4,843, 944,401 


Bi Coresity Oistrice 
Atfaics . 7,700,084 27,065, 97 73,255,637 $21,960,630 
36-30 Unallocated 


Aprrupe lation ~ 
Personal Service ” - . - 28,536,598 
a _—— 


TOTAL $1, 190,620,571 $49,733,099 = $359,332, 770 $146,063,999 $114,604, 213 $193,013, 707 $162, 261, 741 $51,146,670 4296, 855,922 $2, 792,145,012 
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BUDGET TRENDS: 1970-197! TO 1975-1976 


The Board of Education's ovaget, nearly $2.8 billion In 1975-1976, has 


increased dramatically by 45% over the past six years (see Exhibits 3 and 4). 


One might suppose that this budget Increase places the Board In an 
advantageous financial position. However, this optimistic picture dims 
considerably If one analyzes where and by how much the increases have 


occurred. 


The portion of the budget over which the Board exercises |imited contro! 
has Increased by an astounding 71%. Within this portion of the budget, 
various non-discretionary Items and programs controlled by other agencies 


showed the following increases: 


* Debt service costs grew 71%. 

° Light, heat, and power costs grew 190%. 

* Pension con*rtbutlons grew 184%. 

Pup! transportation subsidies grew 120%. 


* School lunch subsidies grew 2034. 


Since the limited control portion of the budget has grown faster than the 
total, the inescapable conclusion is that the controlled portion must have 


grown at a slower rate; and it did, by 23%. 


Instruction grew by 23%. 


* Administration and support services grew by 11%. 


GROUP A: ON/¢ 
PROGRAMS 


GROUP Al: 
EDUCATIONAL PROGRAMS 


Instruction 
Administration and Support 
GROUP A2: NON-DISCRETIONARY OBLIGATIONS 
Pensions 
Fringe Benefits 
Pup!I! Transportation 
Schoo} Lunch 


Cus*adtal and Buliding Maintenance 
Restricted Funds 


GROUP B: REIMBURSABLE PKOGRAMS 


Centrailzed end Decentrai ized Programs 
Other Programs 


GROUP C:° NON-PUBLIC SCHOOLS 


Program 14 - Non-Public Sc®.0!s 
GROUP D: 


OTHER CITY AGENCIES 


Program || ~ Light, Heat, Power 
Program 12 - Debt Service 
Program {3 - Madical, Dental, 


SUB-TOTAL: 
LIMITED CONTROL (GROUPS AZ+B+C+D) 


Health 


TOTAL BUDGET (GROUPS A+B+C+D) 


ann ntoet at end of year. 


2 AVAILABLE FOR DIRECT EOUCATIONAL 


MONIES CONTROLLED 8Y BOARD FOR DIRECT 


MONIES OVER WHICH THE BOARD EXERCISES 


1570-1971" 


$1,434,236, 736 


$1,012, 324,587 
967, 364,603 
44,959,934 
$ 421,912,149 


126,409, 127 
78,492,155 
52,013,645 
37,988,665 
127,008,557 


$_277, 631,572 
262,631,572 
15,000,000 
$36,746,318 


36, 746, 318 


$_ 172,608,258 


10, 302,870 - 


151,046,057 
11,259, 33! 


$908,898, 297 


$1,921, 222,884 
seabeto he 
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1971-1972* 


$1,494,424, 347 


$1, 159,064,936 
1,109,417, 145 
49,647,791 


$ 335,359,411 
40,343,211 
71,742,193 
55,630,884 
44,886,633 
122,756,490 


$_ 255,092, 323 


233,684; 722 
21,407,601 


$__ 35,909, 548 


35,989, 348 


$_ 189, 143,626 


11,339,500 
167,070,604 
10,733,522 


$1,974 649,644 


"Budget at end of year, but excluding EM-320, ehien | "increases Group B. 
“Budget as modified through EM-136, the Mayor's Executive Cut-off for fiscal year 1976-1977 


1972-1973" 


$1,169,960, 621 


1, 117,653,088 
52,307,533 
$_460, 636,897 
95,350,810 
100,246,541 
61,575,208 
56,475, 669 
139,406,450 
7,582,219 

$_ 268,238,567 
244,784,733 
23,453,834 


$44,144,719 


44,144,7.9 


$_223, 103,893 


15,101,123 
196,015,032 
11,987, 738 


$_996, 124,076 


$2, 166,084,697 


THE BOARD OF EDUCATION'S BUDGET: 1970-1971 TO 1975-1976 


1973-1974" 


$1,978,665, 446 


31,263,445, 397 
1,211,379,826 
52,065,571 


S_715,220,049 
279, 182,840 
121,498,416 

76,335,841) 
£5,909 ,855 
148,074,449 

3,218,648 


$292,879, 619 


269,181,504 
23,698,115 


$51,643, €87 
51,643,887 


$_239, 762,405. 


16,828, 732 
211,639,325 
11,294,348 


$1,299,505,960 


$2,562,951, 357 


1976-1975** 


$2,260,640, 425 
$1 2424, 509,648 


1,366,013, 718 
58,495,930 


$836, 330,775 


334,194,397 
133,646,146 
100, 703, 876 
103,436,270 
167,334,506 

15,580 


$291 666,444 


258,681,010 
37,925,434 
$48,541,579 
48,541,579 


$265,292, 381 


19,485,640 
233,851,471 
11,955,110 


$1,441,771, 179 


$2,966,280,627 


1975-19768"* 


$2,190,679,659 


$1, 240,574,430 


1,196,820,571 
49,753,659 


$950, 105,229 
359,332,770 
146,063,939 
114,604,213 
115,413,707 
162,761,741 

52,228,659 


£251,462, 661 


219,277,878 
32, 184,983 


$51,146,670 
51,146,670 


$_ 298,855,922 


29,869,500 
258,486,422 
10,500,000 


$1 551,570,682 


$2,792,145, 112 
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BOARD OF EDUCATION BUDGET 
PROGRAM GROUPS 
1970-1971 TO 1975-1976 


$ 2,000 
MILLIONS 


1974-1975 1975-1976 


1970-1971 1971-1972 1972-1973 1973-1974 


] GROUP A} GROUP A2 {1 GROuP B Y GROUP C iN GROuP D - 
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One result of the growth rate disparity between the controlled and limited 
control portions of the budget is that the Board of Education now has discre- 
tion over less than half of its costs for the direct operation of public 
education programs (see Exhibit 5). Today, only 44¢ of every doilar In the 
budget is controlled by the ard for the direct operation of public educa- 
tional programs (see Exhibit 6). The remaining 56¢ out of every dollar is 


largely controlled by sther agencies. 
COMPARING THE BOARD'S SUDGET FOR YEARS 1974-1975 AND 1975-1976 
ee et ND 9 1/8 


We can now turn to the question: How much has the Board of Education's 
budget been cut since last year? Having examined background information re- 
garding budget structure and trends, one can inteliigently compare the Boarca's 


budgets for fiscal years 1974-1975 and 1975-1976 (see Exhibits 7 and 8). 


The first thing to note is that the total budget declined $74 million, a 
decrease of 2.6%. Keep in mind, however, that this net change in the budget 
Is deceptively smal! because it does not account for the rate of inflation. 
In addition, the ner change obscures important Increases and decreases in 


selected portions of the budget. 


Continuing past trends the pertion of the budget over which the Board 
exercises I|Imited control actually grew by $110 million, an increase of 
7.6%. Even more alarming (and significant in terms of its impact on the 
day-to-day operation of the schools) is the $184 million decrease in that 


portion of the budget controlled by the Eoard for direct educational programs. 


This represents a startling 12.9% droa in funds allocated for instruction, 


ited 


d's 


. 


Exhibit 5 


COMPARING THE BOARD OF EDUCATION’S 
CONTROLLED AND UNCONTROLLED BUDGET 


0.50 


| 


1970-1971 1971-1972 1972-1973 1973-1974 1974-1975 


1.71 


eee 


1975-1976 


GROWTH OF MONIES OVER 
WHICH THE BOARD EXERCISES 
LIMITED CONTROL 

{GROUPS A2+B+C+D) 


GROWTH OF THE CONTROLLED 
BUDGET 
(GROUP Al) 


PERCENT OF BUDGET 
CONTROLLED 


{ GROUP Al 
TOTAL BUDGET 


-L\|- 


ecgvs 


Exhibit 6 


WHERE EACH EDUCATION DOLLAR GOES 


44¢ 
MONIES CONTROLLED BY BOARD 
FOR OIRECT EDUCATIONAL PROGRAMS 


su WAKIEDs 


Ta$ BOTE 19 LOGE Tenote “oats 
~ FOR Ad, OLBTS, PUBLIC AND PRIVATE iG 


struction administration 


1¢ 


Pensions 


43¢ and support 13¢ —bwnofits 


$ 2,792,145,112 
1975-1976 


34¢ 
NON-DISCRETIONARY 
OBLIGATIONS 


ESV NOTE| | 
sna Ol AUT 


B 254521 


WAstInesron 


frinyo pupil school 
onsportation funch 
6¢ 4¢ 4¢ 


custodial 

and building = funcs 

maintenance 2¢ 1¢ 9¢ 1¢ 
6¢ 


9¢ 2¢ 1¢ 
REIMBURSABLE NON-PUBLIC CONTROLLED BY 
PROGRAMS SCHOOLS OTHER CITY AGENCIES 
i] 4 


PON 


rustrictod fight, best = clutot er 


end power service 


vcal, dental 
wud health 


. GROUP A: MONIES AVAILABLE FOR DIRECT ECUCATICNAL 
PROGRAMS 
GROUP Al: MONIES CONTROLLED SY S0ARO FCR OIRECT 


EDUCATICNAL PROGRAMS 


Instruction . 
Administraticn and Support 


GROUP A2: NON-OISCRETICNARY CBLIGATICNS 


Pensions 

Fringe Serefits 

Pupil Transsorration 

$cheo! Lunch 

Custodial end 3uliding Maintenance 

Restricted Funds 
GROUP 8: REIMBURSABLE PRCGRAMS 
Centralized and Secentralized Programs 
Other Programs 


GROUP C: NON-PLELIC SCHOOLS 


Program 14 - Non-Public Schools 


GROUP O: OTHER CITY AGENCIES 


Program il - Light, Heat, Power 
Program 12 - Cent Service 
Program 13 ~ Medical, Cental, Health 


MONIES CVER WHICH THE B0ARO EXERCISES LIMITED 
CONTROL (GROUPS A2+8+C+0) 


TOTAL BUOGET (GROUPS ArB+C+0) 


pd 
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1974-1975* 


$2,260, 340, 425 


$1,424, 509,648 
1,366,013,716 
58,495,930 


$ 836,330,775 


331,194,397 
133,646,146 
100, 703,876 
103,436,270 
167,334,506 

15,580 


S$ __ 291,606, 444 
258,681,010 
32,925,434 


$48,541,579 


48,541,579 


$ 265,292, 38! 


19,485,600 
*233,851,471 


11,955,110 


$1,441,771, 179 


$2,866, 280,627 


Budget at end of year, but excluding E4-320, which Increases Group 8. 
**audget a8 modified through EM-156, the Mayor's Executive cut-off for fiscal year 1976-1977. 


1974-1975 ANO 1975-1976 


1975-1976"* 


$2,190,679, 539 


$1,240,574, 430 
1,190,320,571 
49,753,339 


$ 960,105,229 
389,332,770 
146,083,939 
114,604,213 
118,813,707 
162,761,741 

$2,228,359 


$ 251,462,326! 


219,277,878 
32,184,983 


$51,146,670 


51,146,670 


$ 298,855,922 
29,869,560 


258, 486,422 
10,500,060 


$1,551,570, 682 


$2,792, 145,112 


ero aRNENTT a ENN SHORT 


BOARD OF EOUCATION'S CCNTROLLED ANO UNCONTRC\.LED SUOGET 


$-_ 70, 160,764 


$-183,935,218 


-175,193,147 
- 8,742,907! 
28,138,375 
12,417,793 
13,900,337 
$1,677,437 
- 4,572,765 
$2,213,279 


$= 40,143,58 


- 39,403,132 
~ 740,451 
$2,605,991 

2,605,091 


$33,563, 54) 


10,383, 700 
24,634,951 
- 1,455,110 


$_ 109,799,503 
$- 74,135,715 


Exhibit 8 


BOARD OF EDUCATION’S CONTROLLED AND UNCONTROLLED BUDGET 
1974-1975 AND 1975-1976 
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$ 2,866,280,827 $ 2,792,145,112 


$ 1,240,574,430 


GROUP A1 
$ 1,424,509,648 MONIES CONTROLLED 

NGE BY BOARD FOR 

ees DIRECT EDUCATIONAL PROGRAMS 
- 3.19% 
| “12.51% 
j “12.33 

-14,94 GROUP A2 
oe $ maxis NON-DISCRETIONARY OBLIGATIONS $ 950,105,229 
5 8.20 g 
} 9.29 : 
: {5.80 : 
: 11.29 hoon 
) - 

cog 291,006, 446 REIMBURSABLE PROGRAMS aan 
| 2am Gl Cos GROUP C $ 51,146,670 
ae : oan i ____..__ ei 
oe GROUP D 
: $ 298, 855,922 

C—O $ 265,292,381 OTHER CITY AGENCIES 
oe 6 1974-1975 1975-1976 
| tas i 
) 53.29 ; 
| 10.53 : 
, wth ; 
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administration, and support services. The changes In the Board controlled 


portion of the budget are summarized below: 


(mil tlons of dollars) 
1974-1975 1975-1976 PERCENT CHANGE 


Budget controlled by Board $ 1,424.5 $ 1,240.6 -12.9% 
Instruction $ 1,366.0 $1,190.8 -12.8% 
Administration and Support $ $8.5 $ 49.8 -14,9% 


A CLOSER LOOK AT ADMINISTRATION AND SUPPORT 
L—X——LLLLLLLLLLLLLLLLL LLL LLL LLL ELL NOLEN CCT eN NAN ttle 


As previous sections of this report make perfectly clear, the only 
controllable portions of the Board of Education's budget are represented 
by Instruction, administration, and support services. Funds for "Instruc- 
tion," approximately 43% of the total budget, are allocated directly to 
community school districts, high schools, and special education programs 


for the handicapped. 


Barely 1% of the Board of Education's total budget Is zllocated for 
"administration and support services." Funds for "administration" go to 
the Board of Education Itself, the Office of the Chancellor, the Office 
of the Deputy Chancellor, and the Divisions of Personne! and Business AU- 
ministration. Funds for "support services" are primarily ajlocated to the 
Division of Educational Planning and Support, the Division of Commun ity 
Schoo! District Affairs, the Bureau of Chiid Guidance, and the Office of 


Schoo! Safety. 


Although only I¢ of every school dollar Is now spent for "administration 


and support services," cuts In this portion of the budget have not been 
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spared at the expense of Instruction. The table below IIsts some of 


these cuts: 


1975-1976 
ADMINISTRATION AND SUPPORT SERVICES CUT 


Office of the Deputy Chancel lor -19% 
Administrative Personnel -17% 
Board of Examiners -35% 
Division of Educational Planning and Support -39% 
Bureau of Chiid Guidance -12% 
Centra! Zoning Unit -31% 
Board of Education -14% 
Office of Educational Performance 

and AccountabI lI ty ~18% 
Office of Elementary and Junior High School 

Instructional Support -26% 


Another dimension of the cuts In the bureaucracy at "110 Livingston" 


Is the reduction In teachers assigned to central headquarters: 
¢ 


CHANGE 
JUNE 1975 MARCH 1976 STAFF PERCENT 


0% 
- 29 
- 54 


City Board of Education 0 
9 
| 
| - 59 
| 
| 
9 
9 


City General Administration - 
Personnel - 2 
Educational Planning and Support - 5 
School Bull dings - 
Business and Administration ~ 
Centralized Olstrict Activities - 
Community Schoo! District Affairs _23 mS - 


-100 
- 17 
- 43 


« 


208 -101 - 49% 


Half of the teachers at central headquarters have elther been reassigned 


to schools or terminated. 
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In spite of a significant reduction In funds allocated for administra- 


tlon, numerous organization and operation Improvement Initiatives have 


been launched In an effort to manage the Board of Education's $2.8 bi! !!on 


- A comprehensive Informstion system for Integrating 


budget, financial, personnel, payroll, accounting 
data Is being developed as part of the citywide 
system mandated by the Financial Emergency Act. 


The Office of the Auditor-General has been 
established to expand the score of the old 
Bureau of Audit. 


The Division of Personnel has been reorganized 
to stream|ine numerous offices and bureaus. 


A District Business Management Team has been 
created which assists community school district 
business officers In managing thelr multl-mI li lon 
dollar budgets. 


The Division of Educational Planning and Support 
has been streamlined and consolidated to focus 
on the efficient delivery of services to schools. 


A comprehensive educational data base has been 
created that will permit the Identification of 
more effective schools. 


The City's current fiscal crisis makes the completion of these projects 


all the more vital so that every bit of economy and effectiveness can be 


squeezed out of the dwindling budget. 
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NYC BOARL OF EUUCATION'S TAX LEVY CUTS 
—— ne newsman t | D 


The sources of Support for the public schools of New York City are 
Shown In Exhibit 9. The City of New York provides the greatest share: 60¢ 
of every dollar. The major source of City Support is tax levy; these are 
hard tax dollars. This section rocuses on the tax levy contribution because 
It Is the part of the Board's budget that has been reduced di sproportionately 


and unfairly by the City. 


The disproportionate cut In New York City's public schoo! services is 
shown In the following table which compares education's tax levy appropriations 
for the 1974-1975 and 1975-1976 schoo! years (see Exhibit 10 for a detailed 


account of tax levy budget changes): 


(millions of dollars) 


1974-1975 1975-1976 PERCENT CHANGE 
Total City Tax Levy $ 6,688.0 $ 7,414.2* +10.9% 
Board of Education Tota! 
Tax Levy $ 1,367.0 $ 1,409.5 + 3.1% 
Controlled by Board $ 464.5 $ 343.6 -26.0% 
Limited Contro! $ 902.5 $ 1,065.9 +18,1% 


The Board of Education's total tax levy appropriation Increased considerably 
less than the tota| City tax levy: 3.1% for education compared to 10.9% overall. 
The Board has very limited control over more than three- -fourths of its total 
tax levy appropriation, and this portion increased 18.1%, Consequently, the 
tax levy portion that Is controlled by the Board for the direct operation of 
public educational programs must actually have decreased; and It did, by 
26.9%. This obviously discriminatory cut was exacerbated by the unfair 
treatment of the Bureau of the Budget In eoreran ning the Board's controllable 
tax levy base for tne 4.5% cut announced In Setoher 1975. 


*The City of New York, Office of the Mayor, Office of Management and 
Budget, Aprii 12, 1976. 
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Exhibit 9 


WHERE EACH BOARD OF EDUCATION DOLLAR COMES FROM 
1975-1976 
$ 2,792,145,112 


1¢ 9¢ 
GRANTS. FEES FEDERAL 


TS ACTE 19 1EGAG témOTA 
fOr ALL OLOTE, PURLIC Ane PaWATE — 


ESEA, lunch CETA het lunch textbook health! 
impact program EEA 


65€ 24€ 0O1¢ 22¢ oO1¢ 0.2¢ 


support program 0.6 ¢ service 


1¢ 
OTHER 
AGENCIES 


STS OT AN mI ON t Roa 


2 ceo 
tax levy capital vocational surplus 


61.1 ¢ 32€ edusation interest 
46¢ 11¢ 


addiction human mental 
services resourses health 
05¢ 0.1 ¢ 04¢ 


THE BOARD OF EDUCATION'S TAX LEVY BUDGET 
eM SUE 


MONIES AVAILABLE FOR DICECT EDUCATIONAL 
PROGRAMS 


MONIES CONTROLLED BY BOARD FOR DIRECT 
EDUCATION PROGRAMS 


NON-DISCRETIONARY OBLIGATIONS 


Pensions 

Fringe Benefits 

Pupil! Transportation 

School Lunch 

Custodial and Bullding Maintenance 
Restricted Funds 


REIMBURSABLE PROGRAMS 


Centralized and Decentralized Programs 
Other Programs 


NON~PUBLIC SCHOOLS 
Program 14 - Non-Public Schools 
OTHER CITY AGENCIES 
Program I! - Light, Heat, Power 
Program 12 - Debt Service 
Program 13 - Medical, Dental, Health 


SUB-TOTAL: MONIES OVER WHICH THE BOARD 
EXERCISES LIMITED CONTROL 


TOVAL TAX LEVY BUDGET 


1974-1975 AND 1975-1976 


1974-197© 


$1,074, 645,577 
$ 464,535,041 


$ 610, 310,536 


254,715, 386 
119,868,425 
92,707,258 

31, 367, 312 

111,652,115 
0 


$___2,210,000 


2,210,000 
0 


$__ 33,095,852 


33,095,852 


$256,814, 826 


19,485,800 
231,351,471 
5,977,555 


$_902,451,214 


$1, 366,966,255 


1975-1976 


$1,083,069, 977 


$ 343,594,129 


$ 739,475,848 
302,171,469 
126,399, 836 
107,031,132 

36,685,607 
115,512,460 
51,675, 344 


25,000 


25,000 
0 


$35,324,607 


35,324,607 


$_291, 105,922 


29,869,500 
255,986,422 
5,250,000 
$1,065,931, 377 


$1,409,525, 


$__8,224, 400 


$-120,940,912 


$ 129,165,312 
47,456,083 
6,531,411 
14,323,834 
5,318,295 
3,860, 345 
51,675, 344 


$- 2,185,000 


- 2,185,000 
0 


$__ 2,228,755 


2,228,755 


$_34,291,096 


10,383, 700 
24,634,951 
- 727,555 


$ 163,500,163 


$42,999,291 
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AREAS OF LIMITED CONTROL CLAIM 75% OF TAX LEVY BUDGET 
a ee hal chic 


The Bureau of the Budget's definition of "controllable tax levy" 


excludes only debt service and pensions. This definition fs unfair 
because it Is too narrow. Unlike most city agencies, the Board of 
Education's budget Includes tax levy amounts that are subject to very 


marginal control by the Board. These Items total $381.37 mlifion: 


- $29.87M for light, heat and power for school bulldings. 
This Is our Consolidated Edison bill, which is assigned 
to us by the Department of Public Works. The Con Ed. 
bIIIs of other agencies are Included in the Municipal 
Services Administration's budget. Defining this item 
as controllable inflated our base and unfairly enlarged 
our cut. 


- $5.25M for the schoo! health program. These medical, 
dental and health services are mandated by State law, 
and the Department of Health manages the program. 


= $35.32M for non-public schools. State law mandates speech 
improvement, attendance and pupil transportation services 
for non-public schoo! pupils. A subsidy for the Transit 
Authority is part of the pupI! transportation cost. Support 
for the Fashion Institute of Technology, and a community 
college operating under a program of the State University 
of New York, is Included in this amount. 


- $0.02M for required matching support of federal and state 
reimbursable programs. 


$107.03M for pupI! transportation. State law mandates sub- 
sidized transportation for pupils living beyond specified 
distances from school. It is city policy to subsidize 
pupils living within these specified distances. A subsidy 
for the Transit Authority is Included In this item. 


~ $36.69M for school lunch. Federal and State laws mandate 
subsidized meals for low income children. Most of this 
tax levy amount is for matching funds. 


~ $115.51M for custodial and bullding maintenance. State 
and City health and fire codes must be met. The Board 
exercises marginal control over this Item because there 
are fixed costs assoclated with cleaning and maintaining 
a school buliding. Other agencies! buildings are cleaned 
and maintained by the Municipal Services Agencies. Defining 
this item as controiiable inflated our base and unjustly 
enlarged our cut. 


i i 


- $51.68M In restricted funds. Monies set aside for collective 
bargaining cannot be scheduled without the Mayor's approvai. 
The October 1975 cuts are included here as frozen funds. 
Fringe henefits are another large item that is largely not controlled by the 
Board. Federal Sccial Security mandates the employer's contributions; em- 


ployee health insurance rates are negotiated by the City Department of 


Personnel. 


Although it is true that the Board of Education exercises !imited control 
over some of the items listed above, most of the costs associated with these 


Items are controlled by other institutions. 


Here Is one clear-cut example of the unfair treatment accorded to the 


Board of Education. The $29.87 million tax levy for light, heat, and power 
was included in the base that had to be cut from the Board's budget. The 
budgets of the Police and Fire Departments do not include these costs; their 
light, heat, and power costs are included in the Municipal Services Adminis- 
tration's Budget. The Police and Fire Departments took no cut against their 
Con. Ed. bills, but the Board of Education did. There is no way in which 
the Board of Education can significantly reduce its Con. Ed. payment by 
$1.34 million (4.5% of $29.87 million) so the Board Is forced to cut educa- 


tion programs instead. Is this fair? 
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THE 1975-1977 BOARD-UFT CONTRACT* 


The 1975-i977 contract between the New York City Board of Education 
and the United Federation of Teachers contains new costs totalling $41.2 
millfon In tax levy for 1975-1976. This amount Is within the $43.8 million 


set aside by the Mayor for new UFT collective bargaining costs. 


1975-1976 COST 1976-1977 COST 
PROVISION TAX LEVY RE!MBURSABLE TAX LEVY RE|IMBURSASL= 
Longev! ty Cost $23,556,627 $1,924,248 $34,294,287 $2,735,901 
Members 27,040 2, 188 30,359 2,450 
Cost-of-Living Cost 15,188,400 1,836,900 i5,188,400 1,836,900 
Members 50,628 6,123 50,628 6,123 
Welfare Fund Cost 1,898,555 229,613 4,429,950 §35,/65 
Members 50,628 6,123 50,628 6,123 
Employees Lald Cff Cost 536,724 53,672 cé) 0 
Members 5,262 526 0 Q 
Pension Costs Cost 0 0 0 0 
: Members 50,628 6,125 50,628 6,125 
TOTAL Cost $41,180,306 $4,044,455 $55,912,637 $5,108,564 
Members 50,628 6,'25 50,628 6,123 
GRAND TOTAL Cost $45,224,739 $59,021,201 
Members 56,751 56,751 


The longevity Increases, the most significant part of the new costs 
assoc lated with the contract, are explained below. The cost-of-living 
adjustment (COLA) Is a one-time $300 payment; there Is no agreement for 
a COLA In 1976-1977, but If there were an agreement, the amount would be 


the same. The unlon welfare fund amount supports a $50 annual Increase 


¥This section summarizes a detalled cost analysis prepared In October 
1975 and submitted to the Emergency Financial Control. Board and the 


each year for each member. Health coverage and welfare fund payments 

for "laid off employees" are extended for 45 more days. Pension costs 
(Increases for present employees and decreases resulting from this year's 
layoffs) will not show up until fiscal year 1977-1978. This time-lag Is 

a result of state legislation which has aliowed the City to fall two years 


behind In financing Its pension obligations. 


Longevity Increases are payable to UFT members who, as of October 
1, 1975, elther have 10+ years of service or 15+ years of service In the 
New York CIty school system. For these teachers, who make up half of the 
UFT membership, the longevity Increases are $750 and $1,500 resrectively. 
Under the City's Financial Plan, payment of the Increase Is deferred for 


one year untI! October |, 1976. 


The teachers eligible for the longevity Increases are those at the 
maximum step (88) of the 16 step salary schedule. Without the longevity 
Increase, these teachers would have had thelr salaries frozen for three 
years (as opposed to those teachers on lower steps who have recelved 
their step Increments at least for this year). Even with their longevity 
Increase, these teachers are rapidiy falling behind the cost-of-living. 
We will trace the salary history and future of some teachers to see how 


they fare against the consumer price Index (see Exhibits 11 and 12). 


EXHIBIT 11 


SALARY HISTORY AND FUTURE* OF TEACHERS ON SCHEDULE C6PD 


YEARS OF SERVICE AS OF OCTOBER | 


_ 1915 


6 10 15 20 

$10,950 $11,650 $13,400 $15,100 
11,450 12,850 14,600 16,000 
13,100 14,500 16,250 16,950 
14,450 16,050 18, 100 18, 100 
16,000 17,800 19,250 19, 250 
17,700 19,700 20, 350 20, 350 
19,000 20,650 20,650 20,650 
19,500 21,400 22,150 22,150 
19,500 21,400 22,150 22,150 
20,000 21,400 22,150 22, 150 


¥The salary amounts for October |, 1975, and after Include a $300 cost-of-living adjustment eventhough 
the 1975-1977 Board-UFT agreement has a COLA commitment for only 1975. 

**The consumer price Index projections for 1976, 1977 and 1978 are based on annual Increases of 6.3%, 6.0% 
and 6.0%, which are the assumptions fer the U.S. Budget for flscal year 1977. 


Exhibit #2 
SALARY INCREASES OF TEACHERS ON SCHEDULE C6PD 
(YEARS OF SERVICE AS OF OCTOBER 1, 1975) 


<> Teacher with 10 years of service 
on)“ Teacher with 6 years of service 


<®& Teacher with 15 years service 


' 
<@- Teacher with 20 years service 4 
' 


os 


wee Actual Salary 
— — — Deferred Salary 


1876 1977 


1970 1971 1972 
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As Exhibit 12 demonstrates, teachers with 20 years of service as of 
October |, 1975, have kept even with the cost-of-living, but only up untl! 
1973. After that, the CPI shot up, while salaries leveled off. The deferred 
longevity Increase helps some, but these teachers are stil! far behind the 
rise In their cost-of-living. Teachers with 15 or more years of service 
have fared better In the past, but they will fall behind the CPI. By 1978; 
the CPi will have caught up with the salaries of teachers with 10 or more 


years of service. 


Teachers with fewer than 10 years of service as of October |, 1975, 
are not eligible for the longevity Increase. However, most of them will 
receive step Increments this year, but not for the next two years; thelr 
step Increment will resume In 1978. These wage freezes, which are part of 


the City's Financial Plan, will permit the CPI to pass their salaries. 


In summary, the 1975-1977 Board-UFT agreement and the City's Financial 
Plan witl hold down teacher salary Increases for thls year and the next 
two years. Compared against thel; cost-of-living, the old-timers wll! 


fare poorly, while younger teachers will end up barely even. 
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BOSTON M. CHANCI", LOUIS C. MERCADO 


et al., AFFIDAVIT 


Plaintiffs 70 Civ. 4141 


: 
: 
t 
3 
. 
~against- : 
| THE BOARD OF EXAMINERS, et al., 
Defendants: 


STATE OF NEW YORK ) 

I couwry OF NEW YORK ) 

ROBERT G. OWENS, being duly sworn, deposes and says: 
1. I am a Professor of Education in the School of 

| Education at Brooklyn College of the City University of New 
I york, where I have taught Educational Administration since 
11965 and was chairman of the graduate program in Educational 
l Administration from 19%8 to 1974. Prior to joining the 

I Brooklyn College faculty, I was Assistant Professor of 

I educational Administration at the State University of New Yor 
y at Buffalo and, prior to that, was a school principal in 
various school districts of Connecticut and New Hampshire 

| for 18 years. 

2. I am author of a book widely used in university 
i programs for school administrators called Organizational 

| Behavior in Schools (Prentice-Hall, 1970) and senior author 
| of Administering Change in Schools (Prentice-Hall, 1976). 

I am also author of numerous papers and articles published 
in scholarly journals which deal with the application of 
social and behavioral sciences to school administration and 
| supervision. I have had wide experience as a consultant in 
New York City and in other school districts in improving the 


| effectiveness of administrators and supervisors. I am very 


° . £ ’ -@ ’ 


familiar with the problems of supervising and administering 
schools in New York City ae on a number of occasions, 
served as Assistant Exa.dner in examinations for supervisors. 

3. Pursuant to a request of the Board of Education, 
and as requ! ad by the March, 1975, Plan for Supervisor 
Selection, I carefully reviewed the job analyses prepared by 
the American Institutes for Research. My statement based on 
that review is set forth in letters dated August 16, 1975, 
and September 8, 1975, and are appended to this affidavit. 

4. I submit this affidavit in support of the Board 
of Education's motion to modify — Plan contained in this 
Court's March 25, 1975, Order (ue -anafter “Original Plan"). 

s In my judgment, the American Institutes for 
Research (AIR) job analyses, which I have carefully reviewed 
and studied, do not establish a basis for non-discriminatory 
job-related supervisory examinations. Nor do the recommenda- 

"tions of AIR offer a prototype method that would be useful 
in conducting future job analyses upon which to establish 
| son-discriminatory, job-related supervisory examinai:ions. 

6. An important flaw in the AIR job analyses is that 
they are not relevant to a school system, such as in New York 
City, which is characterized by rapid change. Because the 
analyses depend so heavily upon present incumbents in super- 
visory positions for data, they are remarkably present- 
oriented. This approach, in a fast-changing situation, tends 
to produce analyses that may be valid today but are likely 
to be irrelevant in a few months or a year. 

7. %In addition, the AIR job analyses are based upon 
data from an undifferentiated group of incumbent school 
supervisors, rather than data from supervisors whose superior 
on-the-job performance has been established in some credible 
way. 

8, Another major flaw in the AIR job analyses is 
that no apparent effort was made to obtain data from teachers 


as to the kinds of supervisory behavior that are most effecti 
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Thus the experience of teachers 


as the supposed beneficicries of the Supervisory behavior 


reported by the incumbents $6"4 gnorea. Yet it is wel? k:own 


that effective supervisory behavior is, by definition, 
behavior which is accepted and Supported by subo: is: - 3 who 
believe it to be effective. 

9. Further, the AIR job analyses ignored relevant 
research literature. Por example, the growing research 
literature reporting nationwide efforts to apply performance- 
based approaches to supervisor certification is not mentioned. 
Thus, practical scholarly knowledge concerning the dif_iculty 
of identifying, describing, and measuring discrete behavioral 
and attitudinal competencies is ignored in the AIR document. 

10. Further, the study upon which the job analyses 
are based does not assure that the perspectives of minorities 
and recently-employed personnel are fully represented in the 
job anaiyses. Because representation of minorities and 
recent appointees to supervisory positions in the system is 
still small, the method of sampling used makes it highly 
likely that the data from self-reports of incumbents is 
systematically biased in terms of inadequately representing 
minorities and recent appointees. Probable retrenchment in 
the fcrseeable future may well heighten this problem as 
recently-appointed supervisors may be excessed from positions. 

11. Aside from technical difficulties, the net 
effect of using the AIR job analyses would be to perpetuate 
the values, insights, and performance of the existing system 
at a time when the schools are called upon to be responsive 
to the forces of change. While the concept of job-relatednes 
has unquestionable merit in this matter, it is erucially 
important that the concept must not be interpreted to mean 
"related to the job as .t has been performed in the past." 
Rather, care must be exercised to understand it to mean 
“related to the job as it ought to be performed at the time 


of appointment to position." Overall, it is the latter 


“4s 
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concept that is missing from the AIR job analyses. The 
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result is, static job analyst based upon historical data for 


a school system that needs supervisors competent to deal 
effectively with the demands of the future in a dynamically 
changing environment. Thus, where the goal is to change the 
system tc make it non-discriminatory and reflective of a 
changing society, job analyses as carried out by AIR at best 
have little relevance as they focus on the past and have no 
predictive value. 

12. Because of the inadequacies in the AIR job 
analyses which have been described above, and because it is 


“ficult to utilize any job analysis as a basis for pre- 


wexvice examination in a school system undergoing such rapid 
change as the City School District of New York, I submit that 
the Board of Education properly rejected these analyses and, 
further, that their modified plan for the selection of 
supervisors should be adopted. 


13. Recently implemented action of the New York 


State Board of Regents and the State Education Department 
requires that every university program registered for the 
certification of supervisors and administrators in the State 
of New York be kased upon the assessed performance of 
individuals in certain explicitly-stated competencies. Each 
university faculty in educational administration has developed, 
collaboratively with practicing school supervisors and 
administrators, those competencies which should be attained, 
the criteria for assessing performance of individuals in the 
stated areas of competence, and ways of conductin: performanc 
assessment. In view of the prodigious work which has been 
done along these lines in New York City collegiate institutions, 
as well as in other colleges throughout the State, it is 
surprising and inappropriate that the proposals of the Board 
of Examiners presently before this Court totally ignore the 


very relevant thinking and work which has been done. A 


«§= 


‘Ee ‘Ss alin all 
powerful factor supporting the Board of Education's modified 


plan is that it is very much in harmony with, and supportive 
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of, the best contemp. -y thought concerning assessment of 


a supervisor's qualifications for appointment and his/her 
performance on the job. 

14. The Board of Education's modified plan recognize 
the current thought that performance evaluation rather than 
structured examinations is a preferable approach to testing 
competence in supervision. Aside from meeting New York State 
and City Board of Education experience and training require- 
ments, the basis of any new licensing procedure should be 
actual performance on the job. The Board of Education's 
proposed modified plan correctly reflects an understanding 
that evaluation of performance on the job is a much better 
method of determining who can do a job well than pre-job 
tests. 

15, I have studied the Chancellor's Performance 
Planning and Evaluation Report form, a copy of which is 
appended to this affidavit. This is currently used by 
appointing authorities to evaluate a supervisor's on-the-job 
performance, and I believe it is an excellent device for 
assuring that evaluations are based upon uniform standards 
and actual performance on the job. Moreover, it seems clear 
that the modified plan--which provides for evaluation of 
supervisors’ performance by the appointing authority rather 
than the Board of Examiners~-is superior because it fixes 
responsibility where it belongs: upon the people in the 
school situation who have first-hand knowledge required to 
judge facts and events necessary for evaluation. There is 
no educational justification for having the Board of 
Examiners intrude in this evaluation process. The very thing 
that are most crucial in a supervisor's job are the things 
which the job analyses did not define and which structured 


examinations cannot test (e.g., behavioral manifestations of 
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j Should be substituted for the Original Plan. The modified 


| 
| 
} 
| 
| 
| 


| 
i 
| 
| 
| 
| 
| 
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| 
| 
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j such things as effective leadership, Creativity, quality of 


interpersonal skills). — 867a 


|} and time-consuming testing procedures proposed in Step 2? of 


| the Original Plan. Moreover, the Original Plan offers little 


| job-related system for selecting school Supervisors. The 


15. In sum, for the reasons Stated above, I believe 


that the modified plan proposed by the Board of Education 


Plan eliminates the need for the incredibly complex, expensiva, 


probability of producing a constitutional, non-discriminatory 


| modified plan is compatible with the best contemporary 


performance-based approaches to the problem which is at decue 
in the instant matter, It is the approach which appears to 
be most workable, practical, cost-effective, and responsive 
to the changing environment which characterizes the New York 


City schools. 


OBERT G. OWENS 


1 Sworn to me this 


26th day of May, 19767 
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25 SAUL %. COHEN, Esq., and | 


HOWARD JACOBSON, Esq., of Counsel 


2 

THE COURT: Perhaps it will shorten the discussion 
this morning -- ang#@I don't mean to curtail it: only to focus 
attention on some problems that may have a useful effect -- 
if I say these things: 

As I presently understand the janéen, Step 1 of 
the proposed plan is really not a change from Step 1 of the 
judgment plan, encaue that it is not clear ron the paners 
whether Step 1 involved merely a subjective approach and 
a mechanical task, such as assiqning points for the number of 
years of teaching experience and the number of credits for 
post-graduate education and so forth. 


So that would have to he Clarified, but, essential- | 


ly, as I understand it, there is nothing that deviates from 


the géneral purpose and effect of tne old Step 1. 
Step 2: there is a transfer of the examination 


purpose and the procedure from the examiners to the Board, 


and the law seems to be that it is the examiners who should 
function rather than the Board. 

Now, apart from that, as I understand the law, a 
prior judgment is subject to modification, which is a euphem- 
istic word, really, providing that it really is not a modi-~_ 
fication but stays within the same framework of what was 
intended by the judgment in dealing with the modification. 


The Board has attempted to show that a modification 


17 


18 


= = 8 RB 


has been made necessary by a serious and unforeseen change of | 
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circumstances, but the letal standard does not require such 


proof for the type of tning that is being proposed as a 
"modification" of the 1975 judgment -- if, indeed, the new | 
is really the same as the old in substance and effect. | 


Now, with those notions before you, I would like 


to find out from the examin~ -s whether they aqree that Step 1| 
really is the same as old Step 1 except in better form. 

MR. COHEN: Your Honor, I must respectfully dis- 
agree most strenuously. Not only is it not the same and not 
only is it different, not merely technically and formally, 
but the entire concept of Step 1 as proposed hv the Board of 
Education in contrast to the Step 1 of the judgment plan that 
is incorporated in the judgment embodies a totally different 
concept. 

The Step 1 that is -- 

TNE COURT: I heard those words. Explain it to me./| 

MR. COHEN: All right. Step 1 of the plan that is 
embodied in the judgment is an examination. It is an examin- 


atimnow known as an assessment tvpe of examination, where 


various qualities that are to be tested for are examined 


through a variety of kinds of tests, including written tests 


or simulation tests, or a variety of tests, and a determina- | 


tion is made by the examiner as to whether the candidate in | 


hbP 
effect has passed the exam. 

THE COURT: What is the difference in the new plan? 

MR. COHEN: The new plan has no test. The new 
plan says, “We are going to take the State accreditation re- 
quirements that said you have to have a certain number of 
college credits; you have to have had certain experience; 
you have to have had certain other" -- 

THE COURT: You ‘on't think that is an examination 
of qualifications? 

MR. COHEN: No; that is an examination of qualifi- 
cations in the sense that it determines whether you are qual-| 
ified to take the exam, but that is certainly not the examin- | 
ation that is required by the State, by State law. That 
is not the examination -- one of the things usually -- 

THE COURT: Wait a minute. Don't get off that. 
Don't run away from that too fast, because you still have not 
bersuaded me that the new Step 1 is not an €xamination. 

I don't think that you have -- 

MR. COHEN: There is no standard for disgualifying 


anybody other than for the board to perform the clerical 


function, other than to say, "Yes, you have the college de- 


gree; no, you don't have the college degree; yes, you have 
the two credits in Education; no; you do not. Your health 


certificate is wrong or is right.” 


> © @ 
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Thsre is no standard that the Board of Examiners 
can follow. It is not éxercising any judgment whatsoever of 
a testing character. It is not examining any qualities to 
determine whether or not those dutics which have been cstab- 
lished by the Board of Education as being involved in the job 


aré observed, whether the candidate possesses the qualities 


necessary to perform that job. 


THE COURT: How ahout the written essay Examination 


MR. COHEN: The written essay iS exactly -- we are 
going back exactly to what was the subject of challenge when 
this case first started, in 1970. There are no standards. 

THE COURT: What was your position at that time? 

MR. COHEN: At that time our position was that the 
kind of examination we then gave met the constitutional re- 
quirements. The Court said it did not, for reasons which 

#~« ironically to be arguing aqain now -- are amazina. That 
it did not is because we did not have proper joh analyses, 
and the questions on the written exam were not properly job 
related. 

THE COURT: Suppose you have essays, essay examin- 
ations that are Properly job related and the job relationship 
is determined by the new method, which the expert Says. is 


a sounder and more feasible and viable and workable method of 


arriving at these things. 


| 
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MR. COHEN: Your Honor, you know thev submitted an 


affidavit of one expert. you know, we had eleven experts. 


THE COURT: That is an interesting fact, but it 


diverts me from my question. 

MR. COHEN: There is no doubt whatsoever that many 
plans could he developed that would meet constitutional 
Standards. There is no doubt. I concede that. And there is 
no question about it in our discussions. That is not the 
issue in this case as to whether there is another system 


which could meet a constitutional standard. 


We spent three years trying to develop one that 
would suit our needs and would Suit the plaintiffs' needs. 
We debated a great variety of possible plans, manv of which 
would have met constitutional standards. 


THE COURT: Do you really want to see a plan go 


through here, or are yOu pointing out some technical diffi- 
culties? 


MR. COHEN: There are no technical difficulties. 


We have a plan that is workable, that has been agreed upon by 
all of the parties. 

THE COURT: But it isn't workable, because the 
analysis that has come up has not proved to be satisfactory. | 


MR. COHEN: To one person. One person, who cited 


five others, said it was, or if it is not good, there is no 


to 


e & 8S BSB 


874a 


hbP 7 
testing expert in the world -- there is no testing expert in 
the world that has been brought to my attention who will sav 
that you can develop a proper examination without a job 


amlysis. 


| 


The expert provided by the plaintiffs said you need | 


a job analysis. Judge Mansfield said vou need a job analvsis, 


Evervbody agrees that if vou are going to give an examina- 
tion to determine qualities for a job, you need a job ana- 
lysis. 


All we are saying in this case is that step, which 


} 
} 
} 
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is going to put us in a position to give the exams that every- 


body agreéd are appropriate, constitutional, non-discrimina- 
tory as a basis for following out, for carrying out State 
policy -- that the first step is to do a job analysis. 

Now, your Honor, one thing that bhoqgles my mind in 
this whole proceeding and that I really cannot find a way of 
getting a handle on, is the fact that the Board of Examiners 
had no obligation to talk to anybody about these exams. We 
went into court with a plan that we felt met constitutional 
requirements, and Judge Mansfield said to us, “Look: this is 
not a kind of matter that ought to be decided by courts. 
Parties ought to agree it is a complicated, technical area, 


and why don't you pwople go out and see if you can agree?" 


When Judgé Mansfield left the case and we came back 


| 


hbP 
to Judge Tyler, he said the same thing, und we worked for 
almost three years considering a host of possibilities, end- 
less possibili’ as. 

THE COURT: Doesn't that tell you something? 
“easn't that tell vou somethina? If you have to consider 
as those possibilities and spend three years on somethina 
of this kind, doesn't it tell you that you are up the wrong 


alley? 


“MR. COHEN: No; it doesn't lead me to that conclu- 


| 
| 
| 
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Sion at all. It leads me to the conclusion, your Ho:.or, that! 


there were a lot of varieties that we made a good-faith effor 


to try and accommodate a great many points of view in, and 


we made a lot of concessions. 

We had great difficulty arriving at conclusions. 
There were chances in personnel as these meetings kept going 
on, wno had different views. We tried to accommodate a 


variety of different views, and we finally came up with a 


plan. 


Now, the plan is not a complicated plan. It is a 


flexible plan, which everybody agreed at °'2 time provided 

a basis for developing corstitutional .“ams. We in effect 
conceded that we would accept the advice of these other 
people and develop a plan that we could have a consensus on. 


We permitted this interim system to exist for this 


“ores 
apt 


| 
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the shots now with the plaintiffs involved in here and you 
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whole time, because we were promised that when that concluded .” 
and we put our plan into effect, we would have a plan; and 
— we are on the brink of putting the pian into effect. 
The Board of Education says, “Well, wait a minute. We don't 
lik? the job analysis." 

THE COURT: What is the true function of the exam- 
iners? Are you supposed to ride herd over this whole function, 
Or is the Chanceller -- that is, the Board -- the one to call) 


to sté:id by and do the examining as they call the shots? 


MR. COHEN: They call the shots in one respect 


only, and that is that the Chancellor and the Board of Fdauca- 
tion determine when there are positions that have tc he 
examined for; in other words, when there is a need to give 
examinations. 

They do not call the shots with respect to the type 
of exam that is to be given. That is the exclusive province 
of the Board of Examiners, and what is the province that is 
being invaded by che Board of Education, and at this late 
date, when we have already agreed we have a final judgment -- 
does finality ever have any meaning in the law if at this 


juncture they can come in with an entirely different plan? 


I come back to your first question, your Honor: 


whether Step 1 in the proposed Board of Ed's proposed plan 


to 
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is the same as Step 1 in the plan in the judament. 

It is decidedly not the Same. It is totally dif- 
ferent. | 

THE COURT: I would like to hear now from the 
plaintiffs, whether they regard the Plan as essentially the 
Same, €xcépt in much better form. 

MR. COOPER: From the Plaintiffs' point of view, 
your llonor, or the Board of Education's? 


THE COURT: Plaintiffs’, 


MMR. COOPER: Your Honor, I think I do have to agree 
with Mr. Cohen that Step 1 of this new Proposed plan is 
different from Step 1 of the prior Plan. It is different in- 


| 


sofar as, instead of requiring a subjective set of cute rieas 
tions, to be measured by an elaborate kind of examination | 
System, it sets Step 1 as Prescribing a series of fairly 
Simple objective qualifications which can be measured without 
an elaborate examination process. 

by simplifying the Step 1 examina+‘on Process in 
that fachion, we avoid in this new proposed Plan the need 
for having elaborate job analyses, because the Step 1 test 
is now eats simple, objective, objectively administered, 
objectively determinable test, and the emphasis is on Step 2. 


THE COURT: How can you identify what the job 


analysis should he if there ‘is no job analysis? The idea 


i] 
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School Board. If they want to give you a chance, given the 


2 behind this kind of shift, as I understand the Board of Edu- : 
3 cation's theory on it, is to open up the system to allow 

4 | people with the maximum kind of credentials to he appointed 

5 and to all the actual performance on the job to be the major | 
6 determinant of who is good or who is bad. 

7 If you make performance on the job the major cri- | | 
8 terion of success or failure, then you don't need a joh ana- 
9 lysis. You don't n¢ed to have a job analvsis, becaus2 the 
10 , job is the job, and you analyze performance on the joh. 

11 The only time you need this kind os @laborate job 

12 analysis is if you are trying to set up a test at the entry 

13 point, a best at the gate to determine who can get in the 

14 room or not. If you are going to have strict standards at 

15 that point, you need a job analysis to determine those strict 
16 standards. | 
W At the door, Step 1 is the doorkseper, and Step 2 

18 is\to determine who can finally stay in the room. The door- 
19 | keeper, your Honor, this new plan, is a doorkeeper who de- 

20 termines whether you have basic minimum qualifications of 

21 training and experience to make sure that somebody who is 

a not wholly incompetent and inexperienced does not get in, 

a but basically the new Step 1 says, "If you have minimum 

24 training and experience, then it is up to the Community 

25 


nbP 12 
fact that you meet these minimum standards, they can qive you 
a chance, and the real test for you is the performance on 
the job." 

There, you don't need a job analysis for that, 
because it is what is. 


MR. COHEN: Your Honor, can I make an observation 


on that? 


| 
| 
| 
| 
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MR. COOPER: And that is a kind of examination pro- 
cess which, as the affidavit of Professor Owens, which is 
Submitted with the Board of Education's papers, Suggests it 
is: moving the whole educational administration to a system 
where we don't key and screen people out by paper-and-pencil 


Procedures at the door. We give them a chance and see what 


happens on the job. 

THE COURT: Taking what you are saying as a fact 
for the sake of argument, how do you get past the legal point 
thatwhen parties enter into a consent judgment, that judgment 
can't be undone except by consent? 

MR. COOPER: All we are talking about is this final 
plan, not about the prior injunction of 1973. We are talking 
about this particular mode. 

THE COURT: Wasn't the 1975 judgment a consent. 


judgment? 


MR. COOPER: Noa, your Honor. The plaintiffs 


« 
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resisted it. The plaintiffs never aqreed t> the plan of 


the general structure proposed. If we could have some say 


as to who the consultants would he who prepared the itob 


analvsis and who prepared the test, if we could have some 


input into that, because it was always our feeling about 

this kind of elaborately structured exam, which is what the 
1975 plan is, always our feeling that the key to it was who | 
set it up, what kind of process they used, we might have had 


a different feeling about it. 


The whole reason, if I may say this, the reason 
why the job analysis that we have right now is a failure is 
because the people who did that job analysis were not think- | 
ing about it in terms of the remedy ordered in the case. They 
were doing a job analysis under an oldfashioned system. 

You look at the people on the joh- you go and see 
what the veople are doins, and you report on that. This is 
a system of how the job is to be done. And if we had had 
the input that we had wanted into who was goina the job 


analysis and how it was done, if we had had that input, then 


we suggest the job analysis might have come back more suc- 
cessful. 
Evt we were denied any participation in it at all. 


We were dersiei that in the nest step also, the preparation 


of the agxanination from the job analysis, and because we were 


swaeeeveneneunrstnennntnetteen enero nm -aainatetaennnerenreieatannstttnetitaani —eetansirenntniateeninennnmsntntinite 


——————————eEeoooooooolooooooooooooooooooolooaoooaoaoaooaooaoaoaoaoaoaoaloaoEaaoaaaaaamaaaaoaaaaoaoaoaoaoaoaoaoaoaoaoaoaoaoaoaoaooaoaoaoaoaoaoaaeeeeeeaeaeaeaeeaeeeeeeeeeeeeeeeeee eee 


88la 
hb? 14 
denied any participation in the choice or the supervision 
or anything of the people vho were actua’ly developing this 


new system, we resisted it, and I must say our resistance 


was well justified, because we s¢: the way it was turned out. 


If anything, there was consent between the Board 


of Education and the Boarde af Examiners, and I think the case 


law is clear on that. It is discussed in our fr.:f, the 
latest reply brief, citing the ‘hermos Jug case and King- 
Seeley, which clearly says in a situation like that, where 
you have parties who acre not really adversaries working 
out a judgment, that thatjudgment is not locked in for all 
time on the basis of their consent. 

I think that the Kiny-Seeley case is -- 

THE COURT: I am not too sur@ about thar. 

MR. COOPER: In any event, we neve. consented. 

THF COURT: I would like to hear the Board now. 

MS. ROTHMAN: Our basic position here is that I 
would like to respond to some of the chings that wers said 
prior, and then I will say my own argument. 

Step 1 is basically an unassembled examination. 
The Board of Examiners implies that this is not an evamine- 
tion, that it is unheard of. This examination presently is 
in use by the New York Civil Service Cormission. I have 


attached examples of such exazrinations to m, papérs. 


| 
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It is not the only kind of examination in use, but 
it is one of the recognized new methods of testina neonle. 
It also has been used in the past by the Board of Examiners 
themselves, in their own substitute examination. I think it 
was around six years ago they used it for two years. 

This type of testing has been upheld by the Court 
of Appeals, as stated in my brief, as a valid determination 
of merit and fitness. 

What Step 1 essentially will be is that all people 
who meet the requirements for State certification plus the 
eligibility requirements of the Chancellor, will submit their 
records, the copies of their experience resumes to the Board 
of examiners. The Board of Siapiners will develop a profile 
based on the submissions plus a written essay, on which they 
will comment. 

They themselves will administer and develop this 
profile of the candidate and submit that to the appointing 
authorities. 

Now, we believe that this fulfils the statutory 
role of the Board of Examiners under State law. Even though 
we have not -- 

THE COURT: Is that a mechanical task? 


MS.. ROTHMAN: No; it is not, because it is a new 


area. We are giving them the discretion to develop profiles, 
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to develop questions for written essays, to determine the 
person's competency in English, to comment on these written 
essays. 

This is a whole new area, and they have discretion 
here; they have leeway. What we are trying to avoid is a 
repeat of years and years of litigation of the old system or 
Similar systems to the old System being initiated and the 
éxpense and consumption of time. 

We have been told by experts -- 

THE COURT: You are substituting profiles and 
essays for job analysis; is that what it is? 

MS. ROTHMAN: I will explain to you why no joh 
analyses -- 

THE COURT: Is that right? 

MS. ROTHMAN: No, no. We are substituting that 
for the Step 1 exam. this is our exam rat*er. than a formal, 
Structured exam. No job analysis will be required under 
Step 1, because all people who meet the qualifications of 
the Chancellor, which is something totally different -- that 
just has to do with Supervisory experience and teachiz1 ex- 

perience and other €ligibilitv requirements -- 

THE COURT: Meet the requirements for what purpose? 


MS. ROTHMAN: The Chancellor -- 


THE COURT: For what purpose for the particular joh? 


MS. ROTHMAN: Let me explain to you. 


nna AN a 
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THR COURT: Doesn't that require particularization | 
{ 
| 
| 
| 
| 


3 

4 as to what the job is? 

5 MS. ROTHMAN: Let me just clarify this. 

6 Under State law traditionally -- there is no con- | 
7 tention about this -- the Chancellor of the City School | 
8 System prescribes minimum eligibility requirements for each | 
9 position -- that is in the State law -- for supervisors, for | 
10 ceachers, whatever the position :-. That has always been. | 
ll That is not being contested. 

12 Under our plan, the Board of Examiners verify an | 
13 pplacant's meeting these minimum eligibility requirements, | 
14 blus they will also review a betson's record, reaune and | 
15 essay and set up profiles of this person's history and | 
16 training. | 
7 Our experts have told us that it is impossible to 

18 predict in a pre-structured exam suchas the kind that the old | 
19 plan envisioned, a supervisor's actual performance on the 

® job, because the qualities that are necessary to make an 

21 effective supervisor -- leadership qualitites, creativity - 

ee are impossible to assess. 

23 I have also been told by Dr. Owens and other ex- 

a“ epts that the State University is moving away from requiring 
2 


actual course requirements for State certification and 
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moving towards performance requirements, and all this is 
based on the latest research, which seems to sh -7 that these 
job analyses and very complicated, structured exams for entrv 
into this area are preposterous, because you can't determine 


before a person is on the job how thev will function in a 


supervisory position. 


Another problem in creating a non-discriminatory 
éxam is that the system is changing very rapidly, as we show 


in our papers. The school system in the City of New York 


today is two-thirds minority. In a few years, we predict, 
there will ».e close to ninety per cent minority students in 
the system. 

If we prepare job analyses today, we have been tol4 


by experts that they in no way will be adaptable to a system 


In the light of the rapidly changing structure, in 


light of the rapid change in the svstem, we feel we have to 


have a plan that is very clexible, because we can't afford to 


go cut and not only in terms of money but just in terms of 


| 
that is changing so rapidly. 


using people and time and effort and litigation and do 
cumbersome job analysis, which in three years will be irrel- 
évant to the system. 

One of the reasons for this litigation is that the 


Board of Examiners had exams that were totally irrelevant to 
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the needs of the school system, to the fact that it was a 
changing system, the fact that New York Citv, out of the 
five largest cities, had the lowest proportion of minorities 
in the supervisory system. The Board of "xaminers,in the 
making up of the exams, were totally oblivious to this. In 
fact, their teacher exams today are presently heinag chal- 
lenged as discriminatory in this court in a case that has 
been pending already for two years. 

I believe that disparate impact was found, and the 
burden of proof shifted in that case, and we feel that this 
is enough. We have to have a system that is more responsive 
otcurrent needs, that can be flexible. 

The system tceday -- say ten vears ago, the system 


in New York City was eighty per cent white. Today it is two- 


' thirds minority. In a few years it might be all minoritv. 


It is a ranidly changing system. 

The duties of supervisors are heing chanaed; the 
responsibilities are changing. The Board of Fducation can't 
ignore this. Under its statutory responsibility to make all 
policy for the City School Districts, it has to insure that 
the District is responsive to these changes. It just can't 
allow the Board of Examiners to prepare exams in a vacuum 
and then, five years from now to have a new Chance lawsuit. 


We talked about this in meeting after meeting with 
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the Koard. I myself had problems with their position, and 


they said, no; we must go ahead in court, because we just 


cannot permit this to go on. We can no longer operate in a 


vacuum as if these conditions don't exist. 


Now, as far as Step 2 is concerned, the reason that 


we have taken the Board of Examiners out of Step 2 is totally| 


educational. Ys have been informed by the appointing authori+ 


| 


ties that they serve no useful function, that they come into | 


the field, they introduced the appointed authorities, who 
are the employers, the Community School Boards, essentially. 


THE COURT: Who performs no useful function? 


MS. ROTHMAN: That the Board of Examiners in Step 
2 performs. no useful function. 

THE COURT: Doesn't the State law require them to 
perform that useless function? 

MS. ROTHMAN: I don't think so, and let me explain 


why: because I think since we have given them a full role in 


Original plan did -~- but since we have given them this func- 


tion of developing an essay, commenting on it, whatever they 


would like to develop within the constraints of our plan, 


| 
| 
! 
| 
| 
| 
Step 1, even though it limits their choices less than the | 
| 
| 
and since Step 2 is only a deferral of licensure until an | 


oad Com pet aot 


on-the~job evaluation is completed, I think that if there 


is no educational justification for them in Step 2, and there 
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really is not, because they would Only duplicate the functions 


that the employers are doing now in Step 2 -- that is the | 


Community School Boards -- they would come once or twice a 


year and observe. 

We have gotten tremendous complaints from the 
Community School Boards, who feel that it is totally in con- 
Sistent with the whole system of decentralization. These 
people come from central headquarters; they don't know w at 
is going on; they sit and observe twice a year. It is pre- 
posterous to have thein there. 


So we are giving them a full role in Step 1, and | 


ws are  %stponing licensure until after on-the-joh evaluation, 
I Gon’t «nink it is inconsistent. with State law. We are | 
giving them their role in Step 1. I think if there is no 
educational justification to have them in Step 2, you just 
have them there just to sit there at a great expense, and I 
think it is inconsistent with the spirit cf decentralization, 


which is also required by State law. 


I just don't see any justification for having them 


there in Step 2, as far as the State law iss sue is concerned, 
as we put forth in our papers. I think the State law clearly | 
gives the Board of Education the duty to decide the qualities 
and the qualifications necessary for a position and gives the 


Board of Examiners the responsibility to measure these | 


hbP 
‘ualities. 

I think that is exactly what our plan is going. 
We are saying, "We want you to measure experience, a person's 
literacv and a few other objective things and not go into 
the whole complicated pre-structured exam," which we areé con- 
vinced, after talking to the plaintiffs, five vears from now 


will only be challenced anew as to its constitutionality, he- 


cause they are so complicated and so cumbersome. 


Also, Dr. Owens, whom I spoke to at qreat length 


last week, said we are moving away from this, because we have 


come to realize that these pre-structured exams cannot 


| 


effectiveiy measure a supervisor's ability to do the job. | 


{ 
One last thing: another thing I would like to point | 


out is that al_ these people who will be eligible for super- 
| 
visory positions are people who have already passed Board of 


Examiners teaching exams. 


It is not like these people have just come in off 
the street. They are people who are teachers, having passed 
Board of Examiners teaching exams, who anywhere in the State 
would be eligible for supervisory positions, because they 
mest all the requirements for State certification, plus they 
will be people who meet all the additional requirements set 
forth by the Chancellor under the State Educatisn Law, plus 


they will also be néople who will Participate in Step 1 and 
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Step 2 of this plan. 


To argue that these are people who will he totally 


unsuited for the positiun just makes no sense. 


§ One last thing I would like, to comment on: 

6 re beens of on-the-job evaluations, traditionally 

7 it has never been the Board of Examiners who conducted these | 

8 } on-the-jotr evaluations, but the Chancellor, whe was the 

9 | appointing authority for the high school system, and the 

10 | Community School Boards, who were the appecinting authority for 
1 | the junior high schocls and elementary schools. | 
12 | The State law provides that it is these people who | 
13 | supervise a person's on-the-job performance in order to de- | 
14 cide how their probationary period is goina. 

16 THE COURT: Who is the second one? The | 
16 Chancelior and whe else? | 
W MS. ROTHMAN: The Chancellor and the Community | 
18 | School Boards. it is the Chancellor in terms of the high | 
19 school syst=m, and decentralization only affects the junior 
a high and the elementar” scnool, and under State law it is | 
21 these people who are responsible for on-the-job evaluations, 

not the Board of Examiners. They have been doing it for 
23. ‘years, and, educationally, as Dr. Owens says and as our oy 
aA | have told us, the people in the field, there is no education- 
j 


1 justifacation for having them there, and we feel that we 


| 
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| have given them a full role under Step l. 

| I will be candid, at the risk of provoking my 
versaries. I think that it is true that under Step 1 we _ 

give them less of a role -- not less of a role; they have a 

full role -- but less jobs and probably less work to do than 
they would like, and I think that is their basic prohlem 

here. 

But I think that the City School District, its needs, 
the need to end this litigation -- that has to become and 
Examiners to have a lot of jobs and pretige and work for them : 
selves. : 

I jst don't think that in this System today, that 
is changing so rapidly, where the needs are so great, that 
there are such changing needs, that this — be allowed to 

prevail in this case. 


One legal point I would like to make: 


You were taling abcut authority to change a consent 


Should be paramount and not the desire of the Board of | 
{ 
| 
| 
| 
| 
| 


udgmentj I think that it is clear -- 1 think it was the 


circumstances or recent experience since the decree was 


t 
King-Seeley case -- that if a decree is not -- if chanaed | 


entered shows that it is not likely to effectuate its gual, 
then there are grounds for changing it, there are proper 


grounds for changing the decree. 


10 


i] 


17 
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{ 
THR COURT: Which case is that? | 
MS. ROTHMAN: I think it was the King-Seeley case. | 
| 

' 


MR. COOPER: King-Seeley vs. Thermos, 418 F 2nd 


MS. ROTHMAN: And our basic proposition here, our 
major proposition is that changed circumstances since March | 
of 1975 have demonstrated that the original plan has little | 
likelihood of achieving its primary goal, which - to develop 


a non-discriminatory and job-related supervisory selection 


system. If it is such that it has little likelihood of 


achieving its primary goal, I submit it is clear that this 
Court has jurisdiction to in fact modify the eCriginal plan. 

MR. COHEN: Your Honor, may I be heard? 

THE COURT: Do you have anything else? 

MS. ROTHMAN: I would like to point out one last 
thing in the original order. I think it was Judge Mansfield 
who stated -- I don't have the citation here -- that at any 
time the plaintiffs, once a plan is implemented, could come 
hates court and challenge its constitutionality. 

I submit that the Board of Education in this case 
cane into court now to hal ienee the job analysis and the 
Original plan almost as a prophylactic measure before ie 
years elapsed, and then the plaintiffs come in pursuant to 


the authority vested in them in the original judgment to 
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2 | challenge the constitutionality of the plan, because that - 
3 | is what would have happened if we proceed under this original 
4 | plan. | 
5 | THE COURT: All right. | 
6 | MR. COHEN: Your Honor, I had the feeling in | 
7 | listening during the last remarks and the early remarks 
8 | that I am attending a leaqislative hearing, where testimony is 
9 | being given about how the Board of Education would like to | 
uj ‘ 

10 | see the statutory schene of New York State operate. | 
11 : The fact of the matter is that the New York State | 
2 Statutory scheme bears no relationship to anything that you | 
13 have heard described by counsel for the Board of Education, | 
14 For one thing, the so-called Step 1 in their progra 
is exactly what has been in existence for many years. As 

far as State accreditation is concerned, the State sets up 
certain requirements for a job. The Board of Education tells 
what the job is, and that is just a matter of somehody 
determining whether the candidate meets those qualifications. 


16 
17 | 
18 
19 
20 


There werelengtt., lengthy debates in the State 


Legislature to eliminate the Board of Fxaminers in 1969, when 


the decentralization law was put into effect. THe counsel 
for plaintiffs were active in seeking to effectuate that re- 


Sult. Professor Trachtenberg, who is the expert who partici- 


pated in some of these negotiations, was an important figure 


—— 
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whether candidates were jualified to serve as supervisors in 


2 | in that effort to cancel out the Board of Exi™miners, and the 
3 State Legislature decided they cid not want to do that; they 
: 4 wanted to preserve the role of the Board of Examiners, for 

5 } a very specific and ohvious reason: they wanted to have an 

s 

: 6 | agency that would determine that politics, whether it be 
7 
8 ics,twoulu not be the basis for making determinations cs to 
9 


locz community board politics or Board of Fducation poli- 
thc New York City School Svstem, and they specifically re- 


jected the proposal and preserved the Board of Examiners' 


10 

11 

12 role. 

13 You would hear --, I keep hearing tne words, "We 

14 gave them a role. We gave them this. We gave them that." 
5 Who is to give? Tne Legislature gave the role. It is not 

16 the Board of Education that gave the role to the Board of 

7 Examiners. 

18 


I have to deal with certain misstatements that 


Examiners gave unassembled exams with the suggestion they 


A 
were the same type that were being provosed hy the plaintiffs) 


That is an obvious and hlatant distortion and falsehood. Tr: 


19 have been made. It has been said that the Board of - 


Board of Examiners on one occasion did give an unassembled 


éxXam. It had an oral interview, which was substantive and 


compJete and was not a record check. 
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To suggest that the Federal, State s_ the Citv 
suelerities give unassembled exams of tt’: vpe proposed by 
the plaintiffs is equally untrue. Those exwms evaluate and 
Set up criteria. They have pass-fail determinations. Thev 
are not merely record checks. Thev are totally different. 
Ta say that you don't need. a job analysis -- Mr. 
Cooper was quite correct, that since there is no examination 
you don't neéd a job analysis. %ur in our view the job 
analysis is something that is €s:.ential for an examination. 
But, more important. ‘ow do we get into this? Yow 
do we find ovrselves in thi-~ ostur.7 We have a State 
obligation, a duty and a right to :stablish examinations 
We have done it. We lave done it ° ch the concucrence of 
both the plaintifi. and the Bo: -i of Sducation, and now we 
find ourselves in a position where we ave being »locked by 
the Board of Educ. .ic'1, and because they are blockin., us 
now they say they don't like the whole system, they ar» 
going to throw it out. 
That is an absurd position for us to be in after 
having waited this long and worked so hard to develop a 
system which is eminently workable, contrary to the asser- 
tions of both the plaintif's and the Board of Education. 
I want to turn to the plaintiffs' assertion that 


this is not a consent judgment. If it is not a consent 


16 


17 


& 
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judgment, I don't know what the English lanaquaae means, 
because Judge Tyler says, “Whereas all parties herein agreed | 
upon a plan for such plenary examinations" -- except that they 
did not agree on the method for choosing the consultants to | 
be used, and they did not agree upon reporting provisions, 
and they submitted the plan to this Court on May 24, 1974, 
“and whereas all of the defendants moved this Court for an 
order modifying the judgment to permit" -- and it goes on. 
That is an agreed plan. That is the same agreed 
plan when the plaintiffs made their motion to have a voice 


in determining the consultants that they submitted to the 


| 
| 
| 
| 
| 
| 
| 
| 
| 
Court. It is the same plan that the Court finally approved. | 

To say that they never -- | 

THE COURT: Let's take it on your own theory, that | 
it is a consent judgment, and there is a good deal to what yes 
say. I am not saying that it is, but there is a good deal | 
to your point. | 

If the attempt is to achieve the same objectibe | 
by a different means, it doesn't fall under the han of the | 
cases that you cite. | 
MR. COHEN: But, your Honor, we never get that far. 


We don't get that far. We don't need -- we don't have to 


take their advice as to the kind of plan we need. 


If what you are saying -- 


34 

THEA COURT: You don't have to do anything at ail. 
You can move to another state, and then nothing will be ac- 
complished. 

It sounds to me like this is a dispute between 
petty kingdoms here as to who is goina to conduct the affairs 
of the school sytem. 

MR. COHEN: But, your Honor, rather than have the 
Board of Education and the plaintiffs dictate a system to the 
Board of Examiners, the Board of Examiners would be much 
better off to not have entered into any kind o£ a judgment, 
to have gone off and presented its own plan, gotten a 


determination as to whether that examination plan is consti- 


position to raise. 

By this time, we would have had a determination 
as to whether the plan is or is not constitutional. We 
would be giving our exam. 

We did not do that. 

THE COURT: Is there anything unconstitutional in 
the new rroposal? 


MR. COHEN: I think it is not an #xamination. It 


| 
| 
| 
| 
| 
i 
| 
| 
| 
tutional, which is the only issue the plaintiffs were in a | 
| 


is really not an examination. 


THE COURT: Is there anything unconstitutional 


about it? 
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18 
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MR. CONEN: It violates State law. 
THE COURT: That is rot unconstitutional, is it? 
MR. COHEN: I don't think you reach the question 
about whether it violates the Federal -- 
THE COURT: Violation of State law comes about 
because you think you have jurisdiction in an area that you 


want to stay in. 


| 

| 

| 

| 

MR. COHEN: You know when we think we are ousted, 

we don't have a position as to whether we should be ousted | 
or not. | 
The Legislature made that determination. If thev | 

want to kick us out and they want to downgrade and denigrate | 
our role and our function, which is an absolute pack of 
incredible distortions as to what the Board of Examiners a, 
-- if they want to do that, the place to get that done is | 
to go to the Legislature, the way they tried to do in 1969, | 
and persuade the Legislature that it is a aood idea to kick | 
us out. | 


I am not here defending the Board of Examiners’ 


right to keep their jobs. I am here hecause the Board of 


Examiners believes it has a statutory responsibility to jacia, 
and it is not up to the Board of Education to determine that 


that role is going to be filled by them. 


THE COURT: You are not going to be able to fulfil 


’ 
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2 your statutory function if you are given charye of Step 2 
instead of the Board taking charge. 


MR. COHEN: For two reasons: one is that we don't 


screening that we established as an appropriate basis for 
deciding who is going to get to Step 2. 

: Our Original plan, the one we submitted to Judae 
Mansfield in 1972, had an assessment center concept. That 
assessment center, incidentally, contrary to the notion that 


it is so far out and complicated, is heing adopted all over 


| 
| 
believe that Step 1 provides an opportunity to do the initial 


the country. It is a very widely used technique to develop 

a profile of a candidate, and it contains one very significan 
ingredient, about which the plaintiffs and the defendants 
argued for a long, long *’me. 

The plaintiffs took the position it should have no 
cut-off. Nobody should be disqualified. What you should do | 
is if one of the elements you are testing is managerial 
ability and it turns out that the candidate has none ae the 
na Standards that have been devised, then you put on that 
schedule zero, for example; but you don't disqualify anybodv. 

The Board of Examiners insisted that its role re- 
quires it to be in a position to disqualify those that did 


not meet minimal acceptable standards, and that is the 


Standard that has been written into this test that was finall 


hbP 
agreed to. 


We finally have come to the point where we have an 


examination. Now, it is no big deal, and thev are making 


a complicated mess. We have prescribed precisely how a job 


analysis has to be done. If the original consultant did not 


do it that wav 


she talks as if this thing is oning to be 


frozen in concrete. It provides for on-going updating. 


It is not that biq and complicated a job. It 


| 

| 

| 

| 

| 

| 

| | 
10 | requires the following of procedures which are recoqnized by | 
i the EEOC guidelines, which are recoqnized by testing analysis’ 
* | all over the country, and the only thing we need in order | 
is | to be able to prepare prototype examinations. | 
" | They suggest we are going to run willy-nilly and | 
15 give exams. We give exams when the Board of Education calls | 
16 for exams. They issued a statement ten days ago -- I have | 
uM a copy of a circular -- announcing a title which in the | 
18 normal covrce under State law requires that an examination 

be given. We want th prototype so that we can give an 
2 examination of that kind. 
21 That is not heing unreasonable. That is not seeking 
{ 

es to protect a fiefdom, to protect jobs. We have a role, and. | 
sa we want to fulfil that role. 
a“ We developed this plan specifically and with the 
ys) 


input we had, because we wanted to he sure that we had 


hbPp 


sufficient community accentance about the practicahility of 


| 
| 
it, the realism, the constitutionality of it, so we would | 
not be subject to the kind of attacks that we were perpetuating 
the old system, and we are not doing that. | 

THE COURT: How long do you think it will take to | 
develop a 1975 job analysis that vou think is appropriate unde 
the judament? 

MR. CONFN: You have to be able to observe people 


in a school setting. I don't know how iona. That is the 


board cf Examiners sitting right there. That is the whole 


Board, except for one rember, who is on leave. 
I don't know the answer to that question, your 


lionor, but I do know that it is now June, and school ends in 


gQuired, and I think it could be done if there were students 
there in a situation that was a typical situation, verv 
promptly, very quickly. 


We never expected that the Board of Examiners had 


a couple of weeks. I think that there are observations re- : 
| 


prepared for last September -- they had thought they would 
be in a position to be giving certain examinations, because 
they felt certainly the analysis would be done, and we would 
be able to start developing the exams and would be under wey) 


THE COURT: Was there any requirement for the 


supervisor? Were there any jobs available calling for new 
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supervisors? 


MR. COHEN: No. I think that -- 

THE COURT: So that any delay that is involved 
here is not interfering then vith the school svstem. 

MR. COHEN: We are under an injunction, your Honor. 
We have been sitting here under the injunction. The plan 
worked out says we lift the injunction and you can give 
exams as needed. 

There are other positions that continually come up. 
One of the reasons there hasn't been any crving need is he- 
cause we agreed to an interim system, where people were en- 
titled to get a license under other job evaluat.o 

We did a creditable job. The Board oi frAucation 


never came in to us and said, "We think you are deing a 


lousy job." We don't look for that role in this examination. | 


THE COURT: Synthesize for me how this case can he 
wound up on vour theory. 

MR. COHEN: One of two ways: by an order from this 
Court directing the Board of Education to promptly provide 
the Board of Examiners with job analyses for the three posi- 
tions that are the prototypes called for under the plan. 
That is Possibility A, which we think is not possible, since 
the Board of Education has already indicated both its hostil- 


ity and its inahility to do this. 


a7 


-- and, incidentally, if I may interject, that is what we 


me here in January to ask for: we came in in January to 


| 
So therefore w. ‘fer as the second alternative | 
| 
{ 
| 


Say, “ley, we aré supposed to get job analyses. They have heén 


sitting on this for a long time. We cannot get them. Help us | 
Go something to make them give us the job analyses. They 
Said they would; no. they say they can't, in effect." 
So we say, “Listen: it is not such a bia deal. 
Our consultant says he can do it. Everybody else does it. 
There are plans all over the country that are involving job 
analyses. If you won't do it or can't do it, then we will 
do it. We will have our consultant prepare the job — 
SO we Say to the Court that it looks to us to he | 
| 
the more plausible route, and we urge this Ccurt, please; we | 


have been in this case for so long; we have a plan which 


evervbody agreed on as a constitutional Plan. Don't permit ug 


to have been bamboozled by this long-drawn-out process, in 
which we negotiated out every other harebrained idea of a 


plan that came up, and now we've got a pian we are entitled 


| THE COURT: Now, if what you say is true about 


to have implemented, and one of those two ways should do it." | 
" school being out, how long will it take you to do it, to dé | 


the job? 


MR. COHEN: Can I consult with the Boara? 


© 


oy 
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MS. ROTHMAN: May I -- 

THE COURT: No. Let me listen to one at a time; 
otherwise vou wiil get me mixed up -- Or more mixed up. 

“(paaee. 

MR. COHEN: With thematerial that has already been 
developed by AIR that we have, coupled with perhans some ad- 
diticnal observations taken when the schools will ezzart 
in the fall, we could have job analyses by the middle of 


October. 


THE COURT: All right. ¥Y would Like to ask the 


Board, if you are directed to proceed to prepare job analyses,} 


tow long will it take you to prepare them? 

MS. ROTHMAN: In all candor, I cannot give you an 
answer at this time, because we would have to get a consult- 
ant. 

THE COURT: You had better find an answer, because 
I think ps. of the difficulty in this case is that the 
Stagger System is operative. One wants to go; the cher one 


wants to sit. 


Pe 


NS. ROTHMAN: Our plan, if I could just be heard 


| 
for a minute, because I am troubled by a few things that were 


said here -- our plan can be implemented almost immediately. 
THE COURT: I know. Suppose your plan is not 


ons that is acceptable, and you are directed to comply on a 


cs) 


| 
| 
| 
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forthwith basis -- forthwith in quotes -- with the judgment 
as it stands, the March 1975 judament. How long would it 


take you to do it? 


MS. ROTHMAN: I will meet with my clients tomorrow. 
THE COURT: What's wrong with meeting them this 


morning and finding out by noontime? 


| 
| 
| 
} 
| 
{ 
| 
} 


MS. ROTHMAN: Havs them hire a new consultant 
immediately, because the plaintiffs inform us that they fel+ | 
that the AIR analysis would not have prepared a constitution+ 

al exam, and on that basis it is prepostrous to go ahead with 
the AIR analvsis. 

Also, I think that whenan expert like Dr. Owens, 


who was one of the people under the old plan -- 


THE COURT: Do you think it will take you any 
longer than Octcber 15th to hire somebody to do it? 

MS. ROTHMAN: No; I don't think so. 

THE COURT: You can do it before that? 

MS. ROTHMAN: Yes, but may I just be heard on one 
thing that I think is very important? 


Dr. Owens is Ccnly one expert among many. He is 


the only one that I put in an affidavit, who told us that 
no job es2lysis will produce an exam that will be adaptable 
to the changing needs of New York City, so we feel that for 


us to go ahéad and do a job analysis -- 
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THE COURT: That is a philosophical observation on 


the part of a theorist. 

MS. ROTHMAN: I don't think so, because I think 
that the system todav is changing so rapidaly. 

THE COURT: If know. 

Pik. COOPER: Your Honor, if I may -- 


THLE COURT: ilow long do you sav it would take to 


prepare the kinu of plan that was directed to he prepared in 


the judgment of 1975? 
MR. COOPER: I think that that could he dine in a 


year from the date that it is started properly. 


I think that nothing that has heen done so far is a' 


Proper start, vour Honor. 

May I say in just a minute why? 

THE COURT: One of the things that is important 
here is to recognize that these affairs of state that you 
call attention to on your part of the case will have to be 
resolved within this lifetime, and one year is lonaer than 
the lifetime, according to the common law, if you remember 
your law. 

MR. COOPER: Your Honor, that is what we have an 
interest in doing. I agree with vour characterization of 


what is going on here in -part, that there is a fight be- 


tween the two boards as to who is aoing to get the right to 


THE COURT: Why isn't the safest thina to the Court 


stick by the judgment that everybody allowed to be entered | 


March 1975, that nobody said was wrona at that time? 


MR. COOPER: Your Honor, we did not Allo: that to 


be entered. Tt was entered over our protest, and I think 


it is wortn repeating: the reason why it was entered over 
aur protest is that we did not believe that without -- we be-| 
lieved that there was a substantial chance that we would 
go off in the wrong direction in conducting job analyses, and | 
the events confirmed that fact, and the fact that the Board 
of Examiners -- 

THE COURT: What events confirmed the fact -- 

MR. COOPER: The job analysis that came in. 

THE COURT: This means that the Board did not 


follow the instruction of the judqment. 


MR. COOPER: No, your Honor, but we see the result. 


May I just explain to you what the problem is? 


THE COURT: You know, you may be talkina yourself 


out of a constitutional case. You may be talking about a 


constitutional impossibility before you aet through with your 


analysis. 


MR. COOPER: Any of these things is constitutional. 


We don't doubt tne constitutionality. The only problem is 


efficiency. 
What plan can be most promptly put into effect and 
the case, because I want to end it as much as anybody 
Now can we end the case most speedily, most expeditious- 
ly? One and two: how can we do so in a way that conforms to 
legal requirements and the constitution, the State law? 
THE COURT: It seems to me the only way to end 
case is to adopt a plan and stock to it, and the plan was, 
one adopted in 1975, and nobody is sticking to it. They 
moving in other directions. Philosophies are changed, 


the concerns have been changed. 


MR. COOPER: No, your Honor. I am not talking 


Philosophy; I am talking ahout the facts of this job analvsis, 
he Board of Examiners has just told you that 
a month after school opens they can correct the jor analysis 


and have something to move forward to. It did not tell you 


how long -- 


THE COURT: They said October 15th they could 


| Submit them. 


MR. COOPER: They could submit a job analysis. 
That is only the first step in the implementation of this 
plan. After you have the job analysis, all that does is 
tell you what the duties of the job are. Then vou have to 


construct an examination which measures all those duties 


abP 


fairly and squarely. 


THE COURT: How long would it take you to construct | 


the examination on the basis of those duties? 

HR. COHEN: I think there I can be more specific, 
because I think our consultant did give us an estimate. 

THE COURT: I was looking for the outside date 
when this thing could come to court, rather than the start 
line. 

MR. COOPER: But the important thing -- 

THE COURT: Let me qet his answer. 

MR. COHEN: The belief is that if we got the 
analysis in the moddle, we could he ready for examinations 
in the second term of school, for the second term of school 
in February of 1977. 

MR. COOPER: But that is based on the assumption 
as we just heard, that a month after school opened they could) 
take these job analyses and correct then. | 

THE COURT: How do you know what is wrong with them)! 
until they are prenared? 

MR. COOPER: If they are going to get this new 
job analysis prepared in a month, what they are doina, as 
he said, based on the data that we already have from AIR, is 
Starting from what AIR did and try to upgrade and improve it. 


THE COURT: Ilas he said that is how they are going 
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to do it? 


“IR. COOPER: 
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He just said that. Based on the data 


from AIR. That has to be the premise. Unless they are 


going to operate largely on the basis of what AIR already 


has submitted. they are not going to be able to do it in 


a month, and the problem with what AIR already did is funda- 


mentally constitutionally defective, hecause AIR just went out | 


and looked at the present Ssupérvisory force without trying 


to find the qood ones and the had ones and Saving, "What are 


these people doing?" and gave a report back on that. 


That is a present Supervisory force, which was 


largely selected under the old, unconstitutional system. 


What they are doing is what that group of people does, and 


so what we are getting -- 


MR. COHEN: 
this system. 


MR. COOPER: 


Eleven hundred were selected under 


We areé getting a job analysis that is 


primarily based on what the people selected under the ola 


system do. 


You take that kind of a job analysis and try to 


construct a test which is based on that, and what you are 


going tO get is a test which replicates the old people, and 


we aré right back in the old box. 


Hs COURT: 


You want to abolish the past and start 
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in the future 

MR. COOPER: I don't want to abolish the past, hut 
I want to have a system which is not designed to perpetuate 
the discrimatory past, which is the exact road that this 
kind of job analysis leads down. 


What you need to have,as the Owens affidavit indi- 


cated -- what you need to have is some Kind of a job analysis, 


wnich takes account of what the needs of the svstem are, 
rather than simply look at what peorle used to do, and the 


Board of Examiners does not seem to understand that. 


i 


There is no discussion TI have haa with them, there 
is nothing they said in court this morning that talks about 
how they are going to work off what AIR already did, that they 
hav the foggiest understanding about what the case is and 
the way we need to go. 


I think, your Honor, that is my view on this. I 


tnink the most important question, the thing that you have 
indicated is of importance to you is the State law issue, 
and I would like to say just a word about that, if I may. 


Mr. Cohen has indicated, has stood up here and 


| Said what you have heard is a lot of legislative discussion, 


and then he proceeds to rattle off some gossip about what 
happens in the Legislature. Why on the State law question 


@i't we look at the State law, the statute? It is right in 
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in ouy tsief. It is right in the New York Education Law, . 
Section 2513.10, and it says, contrary to the impression that 
the Board of Examiners seems to have in its mind, and contrary 
to the impression that it seems to be trying to impose on the 
Court, the State law does not set up a system whereby the 

Board of Ecucation decides when an exam is gqoina to have to 

be held, and the Board of Examiners has free rein to give 

my Kind of ¢xam it wants. 

What the State law says is that the Board of 
Education, und¢ér 2573.10, designates the kinds and grades of 
license,togeather with the Board of Education desicnation, 
togétnéer with the academic and professional aualifications 
required for each kind and grade of lisense. 

OW, in the past it is true in designating the 


bt 


Kind, the acadenic and professional qualifications in the 


past, the Board of Education has given the Board of Examiners 


fairly broad carte blanche. They said academic qualifications 
are leadership ability and educational knowledge and general-| 
izéd things like that. 
UUs COURT: You aré really arquing to me that the 
Board of Examiners is a vestigial structure. | 
MR. COOPER: No. I argue that it is within the 


control -- 


THE COURT: If your argument is carried to its | 


logical conclusion, what is their function? 

MR, COOPER: Tt iS within the control of the 
Board of Education under the statute. am talking about the 
words of the statute. ithin the control of the Board 
of Education to determine whether the ! f Examiners 
in performing its doorlkeeper function is stric 
Serious enough -- how strictlv and seriouslv and high or low 
deft or yricght that doorkerner £ ion is performed. 

Tne Hoard of Education qives the instructions to 
the serqeant-at-arms, and the seargent-at~-arms carries them 
out. 

“Find me the people who 
have the most tvpe of" 

THE COURT: It is a peculiar type of judqment. 

exercise judqment providing you do it my way. 

MR. COOPER: 1 give you the instructions. 

THE COURT: That is what I am talking about. I give 

instructions, if you do it my wav. 


HR. COOTER: According to the statute, I advise 


you. I designate the academic and professional qualifications 


requireu. ‘That is my job: education. 
I used to say academic and p-ofessional qualifica- 


tions are educational leadership. "Go check out people for 


that.” 
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The Board of Education has decided, hecause the L 
Roard of Education seems to realize what this case is, about 
giving the Board of Examiners that kind of broad discretion, 
creates a system whereby they start Screéning under tests, 
and we screen all kinds of people out under tests, hecause 
we are trying to predict on the hasis of these tests who can 
dO a job. 

The Board of Education now says, “We have iecided 
this is a bad system. We would prefer to set the academic 
and professional weil tications less subjectively," and 
say, "All wé want to do is meke sure you have a certain number 
of years of teachine experience, educational requirements, 
that your experience is at least related to this." | 

It is notwholly objective, but it does tend to | | 
be feirly straightforward. We want to set the Standards at 


that straightforward level, because we are not required 


under State law to have competitive examinatons to rani: 


people here. The State Legislature has said that al’ we 


have to do is determine minimum qualifications. We want to 


set our minimum qualifications at that more straightforward 


level to give us the ability to crank in the maximum range 
of }eo0ple into the job and let the Community School Roards 
then try out the maximum range of people, and let's let the 


Boards' observation of how people actually perform on the 


| 
| 
| 
| 


hbr 
Job be the real measure. 

The Roard of Examiners doesn't like that. 

THE court: What do you, then, assian to the Board 
af Lxaminers to do? You have a polyglot group of people here, | 
brought into the arena, and you tell the Roard of Examiners, 
“Examine them." Against what backdrop? 

MR. COOPER: Your Honor, in the nature of things, 
if the Board of Ffducation Switches from setting academic and 
Profcssional yualifications in a subjective generalized 
professional leadership kind of Way, to Setting them in a way, 
of three years of teaching experience and advanced education 


in the field, if they set the requirements that way, in the 


nature of things it gives the doorkeener much less to do. 


That is undeniable. 

THE COURT: It looks to me that what you are doing 
1s pusning the examiners out the door. 

MR. COOPER: Your Honor, I couldn't get the job. 
don't have the teaching experien->. 1 don't have the educa- 
tional requirements. If I may, you probably couldn't aet ene | 
705, either, 

THE COURT: Su, pose, for the s-ke of arqument, that | 


"All you need is a bachelor degree from City 


College," and you come into the arena, and now, Mr. Ixaminer, 


Since we are going to determine this on a hasis that really 
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doesn't need your helt: we will take Over the f:netion of 


determinina it. 
» with two striles, you have just wived out the 

Board of Mxaminers, haven't you? 

iiR. COOPER: Your Honor, I would suppose that if 
the Board of Uducation tried to set the academic and prro- 
fessional qualifications so low @s to be non-existent -- 

THE COURT: what's so low? 
in. COOPER: ik don't know. Maybe if all you reuuire 
Sia bachelor's degree, that might be so low. I can't deter- 
ine that question. But at some point, if it is set sc low, 
I am sure the Board of Examiners can go into State Court and 
Say that vou haven't set anv academic and professional quali- 
fications; therefore, you have made a mockery of this 
language 

But I don't think there is anything in Step 1 of 
the present plan that suagests that the academic and profes- 
Sional qualifications will be set that low. for one reason: 
the board of Education does not have total control over it. 


- 


State certification has réyuireméents. >» 


A 


Nyquest sets 
minimum standards, but beyond that, the Chancellor has always | 


imposed requirements above and beyond the State certification,| 


' 


and there is no suggestion he is going to stop imposina such 


requirements. 


Si 

SO we have some serious acacemic and professional 
qualifications, qualifications that 1 venture to say nobody 
Sitting in front of the bar in this room could meet, and 
those are not frivolous qualification Sure, the Board of 
Lxaminers doesn't have a 9t to do 1€ sense that they 
uséc 

What kind of a job analvsis would 

correct the é&xcess inadequacies of the past and be 
an unciluted acceptable form? 

MR. COOPER: Your Honor, the difficulty is that 
yaa don't accent the aecision which the Roard Of Education 
has made, it is etter to nave a fairly simplified Ster 


with Objectively determined Standards. If you don't accept 


that decision, then Step 1 becomes the Structure where we have 


to devise these paper and pencil procedures which tell you 

how well Someéhody is goina to perform as a Principal in a 
School, with all the thinas that come in, where he doesn't get 
to perform under paper and pencil, and that's an exceedingly 
Gifficult problem. rt is a problem which ied us into three 
years of discussions, because we kept on suggestina at 

various times it would he better to move away from all this 
papsr and pencil stuff to predict how well somehody is going 
to perform on the firing line. 


THE COURT: Suppose you assign new Step 1 to the 
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the Board of Examiners to formulate. 

MR. COOPER: Your Honor, I can't believe that is 
a serious proposal. I can't believe that. The whole reason 
why we objected before .'s because we believed that -- 

THE COURT: Within the framework of takina these 
minimum standards to bring people into the gate. 

MR. COOPER: Your Honor, the job analysis is the 
aetermination of tne kind and grade of academic and profes- 


Sional qualifications. That is what the job analysis is, 


particularly if the job analysis is going to do what we said. | 


If the jab analysis is sinply going to qo look 


at what people have been doing, then it 18 noc Setting quali-' 


fications. It is just looking at the peonle there. 

But if we aqree that as a constitutional matter, 
to correct these job analyses and make them accurate for 
these purposes, they have to be not merely looking at what 
happened in the past: they have to be forward-thinking. They 


aré going to have to embody some setting of goals and stand- 


arc’s and qualifications. 


If you give the Board of Fxaminers the right to do 
that kind of job analysis, the right to do this job analysis, 
they have two choices; Either they do a lousy job analysis 


by simply looking at the past, or they look to the future and 


take over the Board of Fducation's clear statutory mandate. 
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I can't believe that that is a serious possibility. 
Tf anything, give it to a master: I can't believe that you 
just give it to the Board of Examiners. 

MR. COHHN: Your Honor, can I make one ohservation 
on this last noint that Professor Cooper expresses such 
incredulity on? 

I frankly am equally incredulous, since he sat at 
the table for several vears and aqreed on this precise pro- 

cedure, and, aS a matter of fact, in an effort to meet the 
specific problem that Professor Cooper is raising. The plan 
itself calls for consultaticns with various people as to 
their percej:tion of the job, not just the manner in which the 
job is awarded. 

All of these points that are being raised out as 
great insights, as great awakenings the Board of Education 
has suddenly come to some conclusion, driven there by the 
financial crisis, by the changing quality of the City. 

Every one of these things was discussed in nauseat- 
ng Uctail during the vears that we were negotiating this 

thing. 

THE COURT: Apparently you did not do it very well, 
because you are still disputing it. 

MR. COHEN: We did it well enough to write it down 


and have them sign it. 
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THE COURT: There is nothing wrong with finding 
out that you are going over the wrono hill and going back 
to the point of beginning. 

MR. CONEN: Your Honor, one final point: 

i want to correct this notion. We say it in our 
brief, and I am not going to burden you with repetition. I 
merely want to nail this point about what the role of the 
Board of Examiners is. There is no doubt in this statute. 
The question of accreditation and State accreditation and 
who sets the quality is contained in certain sections of 
that law. 

But that law goes on to say that "The Board of 
Examiners shall prepare and administer objective examinations 
to deterniud the merit and fitness of all candidates", and 
there have been cases where it is made so clear. 

THE COURT: Again, against what backdrop? 

MR. COHEN: Against the same backdrop th.t we are 
now confronted with. 

THE COURT: Against the backdrop of what the 
Chancellor prescribes. 

MR. COHEN: Where the Legislature wanted to be 
certain that it was not going to be merely the accreditation 


set forth by the Chancellor and the Board of Education that 


would be sufficient to provide on entree into the system, 
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because they had a long experience, a long exnerience with 
corruption, with influence, with a variety of venal practices! 
that had infected the school System back at the turn of the 
century, and those same arguments to protect the system | 
against that kind of venality was precisely the reason for 
having tne Hoard of Examiners established then, and it exists | 
Now. | 

How can you prepare a formulation by October 15th 
without going back to the history which has been discredited? | 

MR. COHEN: We don't intend to. First of all, 
your Honor --— 

THE COURT: Professor Cooper or the Board's repre— 
sentative says that you are just going to perpetuate the 
past. | 

| 
| 


MR. COHEN 


Professor Cooper just happens to be 
Wrong. 
THE COURT: How can you avoid it? 


MR. COHEN: Because we have a SYSCEm. The EEOC 


| 
for example, which is, with all deference to Professor | 

| 
Cooper's €xpertise in this area -- Eroc has not adopted 
Professor Cooper's thoughts. EEOC is Satisfied that if tha 


job analysis describes the job as it is, it is a reasonable 


job analysis. 


Furthermore, our procedures provide for continuous 


x & 8 8B 


922a 
hbP 56 
updating and continuous revising. There is no basis whatso- 


ever for the contention that we are aoing to be out of date, 


that we are going to b2 administering exams that are uncon- 
stitutional. 

We spent a long time making sure the exame would 
bé constitutional. 

THE COURT: Let mie see 1£ © Gan't cut the bahy in 
two this way: 

Suppose the examiners and the Board are directed to} 
present a job analysis by October 15th. Then what? 

MR. COHEN: We haves the probiem. We have a difficult! 
problem. | 

THE COURT: At least I will then have a basis for 
an informed judgment as to whether the past is being perpetu- 
ated subtly or otherwise, and I will have a hasis for saying 
that the Board is functioning within the sphere of its ac- 
creditation rights and the examiners are functioning within | 
the sphere or their prerogatives, and then I can decide | 

| 

whether or not any of this is better or worse than a plan that 
lets everybody into the told to he examined. 

It seems to me that just lowering the bars to let 
everybody in is a way of meeting the modern challenge. It 


is always easier to deal with people on the inside than to 


deal with people on the outside, complaining. 


t 
i] 
j 
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4 


Le 
water is fine. Now, we'll look you over and 
you head in," it seems to me that you have a sounder ap- 
proach than the theoretical basis of saying, "No; we don't 
like your qualifications. You Stay out." 

Consequently, maybe we ought to have the three 
alternatives: one, that the Board was directed to do again 
what they said was inadequate and should be re-done, and 


they can do it very quickly. The new one that they have 


comé up with here, to really lower the bars to everybody 
wants to come into the car; and the third one, what the 
Examiners think ought to he done with this job analysis 
problem, and then make a selection and end this case. 

MR. COOPER: Your Honor, I just might venture 

Say that it couldn't be done by October 15th, because I 
don't think vour Honor could have a sense of what was really 

involved in the Examiners' proposal until vou saw the 
€xamination also. Looking at the job analysis -- 


THE COURT: All right. This case I think may outlive 


} 
modern times and qet back into more, shall we say, repressive | 
aréas and different concepts. National, State and local 
concepts ail depend upon many economic and political consid- 


erations. If we are going to start trving to have that 


form of quicksilver in this case, we are just never going to 
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be able to hold on to anything. 

MR. COOPER: I think that is Tight, but if vour 
Honor believes what you just Said, putting this off until 
October to have the two Boards prepare a joint job analysis 
and then letting the Board of Examiners go ahead and set 
up their prototype examination, putting off until February 
tne -- 

THE COURT: I don't want to put it off. My nature 
is not to put anything off. Maybe summer school will pro- 
vidé enough of an analysis instead of waitina until winter 
school. 

But it seems to me that the Problem is this. fr 
don't want to plunge you into a new array of litigation at a 
time when I haven't got all the alternatives before me, and 
then make a choice so that a reviewing court, if there be 
on¢ will say, “No, he shouldn't have taken 1; he should have 
taken 2." Or, “He shouldn't have taken 1 or 2 but he should 
awe taken 3." 

- The way to end cases is to really descrihe a great, 
big perimeter around the whole affair, and I don't think we 
have it sy using a method previously adopted in the '75 
judgment. 


The new proposed method Proposed all the alterna- 


tives, because the Rxaminers think they have a third. 
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IR. COOPER: They just want to go ahead with the 
1975 thing. 

THE COURT: I know. Maybe. Maybe. I reserve 
comment about this. 

MR. COOPER: I guess our theory is that we can 

cut off, that we think that proposal is going down a wrong 
road, and it seems to us so clear that we would like to save 
everyhody's time and effort now. 

TEE COURT: It may be. It has all the elements of 
bring in the viruses that infected the old System, according 
to the courts. I don't know if they did or thev did not, 
but according to the courts. 

MR. COOPER: We won't know anything ahout this 
until next February, whereas this Plan is one that can he 
Put into effect tomorrow. 

THE COURT: If there is long delay and indecision, 
I say to you wnat is new about that in this case? - 


MR. COHEN: But that is not delay, your Honor. If 


Wwe were to get the analysis and to proceed with development 


of €xaminations, that is not delay. That is implementing 
the system. 

7HE COURSE: That is a euphemistic way of saying 
rogress, but I don't believe it. 


If you were able to tell me I waited, I had a con- 
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ference with everybody here some time ago, and I was tole : 
there is a hrand-new plan coming out that is gnina to satisfy 
€veryhodyv, and it was going to be done in so many weeks, then 
SO many weeks later somebody came in and Said, “We need 
another month," then "We need another month and now we have 
this," and instead of having a dense of honor we have some 
discordant areas -- 

MR. COHEN: You were told something else at that 
meeting. You were told that when vou deferred it for six 
weeks that the Board of Examiners would get the job analyses. | 

THE COURT: That is right. 

MR. CONEN: It seems to me that what we are entitled 
Oo 16 that. 

THE COURT: I am not too sure you are qoing to he 
nappy with the job analysis tnat you get Or that you create. 

I have a deep-down suspicion that you are striving 
for something ephemeral. 

MR. COHEN: We have confidence. 

THE COURT: Gossamer. 

MR. COHEN: Our consultant has told us that it 3s 
very practical. We developed with the plaintiffs a pro- 
cedure for producing job analyses, and our consultants told 


us. 


THE COURT: And I have never known a good expert to} 


Go 


17 


18 


19 


| MR. COHEN: This isn't somet 


| We have qiven it to him. He said he can 
| | 
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} fail to tout his own wares. 


ethina he has created. 


follow it and 


develop job analyses, and they will he constitutional. 
j 


TH: COURT: I think that the situation is suffici- 


ently unclear for immediate resolution. That is what I think | 


as a result of ali this taik. There will have to be all the 
| 
alternatives laid on the table, The Examiners wil] he 


directed to prepare Step 1 by October 15th. 


MR.COHEN: We have to have a tulind, your Honor, 


that we are to get the analyses done. you have to order the | 


Board of Education to 


lay 


pay for it, because we don't have anv 


funds apart from their funds. 


MR. COOPER: And the reason they don't want to do =! 


it is because they are throwing monev down the gutter. 


MS. ROTHMAN: I think it is an outrace to allocate | 


the Board of Examiners to prepare job analyses. 


THE COURT: I am not going to direct the Board to 


Pay for it. Under the present circumstances, it seems to me 


that if you have a better way of doing wnat they are sua- 


yesting in their new Step 1, I am not satisfied that the 


board should he in control of that, but the Examiners may 


have to take over that Phase under the State law. 


If you think that you can co it hetter, you go out 


0 
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and do it. It is your own expense. 

MR. COHEN: We have no source of funds other than 
funds provided to us by the Board of Education. We have a 
better way of doing it, because that way is set forth in the 
plan. 

THE COURT: Did you listen to television last 
night? 

MR. COHEN: No; I was busy reading the papers that 
were submitted a week late by the Board of Education. 


THE COURT: I was busy reading the papers, too, 


but I heard that the Board of Educationis having some financial’ 


problems with the City College, and I suppose that those things 


are -- 

MR. COHEN: That is a different Board of Education. 
That is the Board of Higher Education. But the $36,000 that 
this exam costs, that these analyses to date cost -- to cry 
poverty is a bit much. 

THE COURT: I am at the point of indecision, so if 
you will just sit down for an minute, I want to dispose of 


something that will take three or four minutes. 


(Recess.) 


DECISION 

THE COURT: The motion is before the 
Court is brought on by the attorneys for the defendants, 
the Board of Education and the Chancellor, seeking an 
approval of the modified Plan for licensing and 
selecting supervisors in the New York City School System 
as set forth in Exhibit 1 attached to the motion papers 
and permitting the defendants to develop a new supervisory 
selection and licensing system in accordance with such 
modified plan; and further modifying the March 25, 1975 
order and judgment by striking paragraph VI thereof 
together with a plan referred to therein; and amending 
the reporting provisions contained in the introductory 
Paragraph and subparagraphs A-D of Paragraph V of the 
March 25, 1975 order and judgment by deleting them in 
their entirety and substituting therefor the Provisions 
included in Section vi of the plan annexed as said 


Exhibit 1 to the motion papers; and providing further 


that except to the extent inconsistent with the foregoing, 


the provisions of the March 25, 1975 order and judgment 
shall continue in full force and effect against all the 
defendants. 

The conclusion of the the Court is that the 
Board of Education is entitled to the proposed modification 


of the previous Plan with the exception that. there should 
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be allocated to the Board of Examiners the responsibilities 
under Step 2 of the modification to comply with State law. 
The purposes of ine 1975 order and judgment 
and the propsed modification are to assure a selection 
system free of discrimination in the determination of merit 
and fitness of candidates for school supervisors. | 


The conditons which »rought on this protracted 


litigation should, of course, not be perpetuated by slavish 
adherence to the methodolcy contained in the March 1975 
judgment. 

There exists a reasonable possibility that 
those conditions might be embraced in the implementation 
of the 1975 plan as written. Even if that 1975 judgment 
were consensual, and it so appears to be at least in 
hybrid character, if its underlying objectives are capable 
of attainment by simpler, more practical means, less 


susceptib’e of controversy and unwitting perpetuation of 


past vices, the law allows *(see below) the Court in its 


discretion to order its modification. | 
However, the state law allocates the ee 

of examining candidates on the Chancellor's criteria 

to the Board of Examiners. They must be given the respons- 

ibility on Step 2. The new plan allocates the adminstration 

of Step 1 to the Examiners. Consequently 


* Seee.g., System Federation v. Wright, 364 U.S. 642 (1961); 
Chrysler Corp.. v. United States, 316 U.S. 556 (1942. 
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if Step 2 as proposed is modified to give responsibility 
thereon to the Examiners, no legal prejudice inures to 
the Examiners from the change of the directives of the 
March 1975 judgment. 

Settle modified judgment on five days' notice 
accordingly setting forth the proposed new plan but 
allocating the admi :-ration of Step 2 of the new 
plan to the Board of Examiners. So ordered, 


MR. COHEN: I would reargue either now or 


at such time as you would like to set down an opportunity 


for reargument. 
THE COURT: Time with me is relative. Now 
is always useful, 
MR. COHEN: If you will give me five minutes. 


THE COURT: All right. 
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MR: COHEN: Your Honor, in arriving at your con- 


conclusion, you articulated one aspect of New York State law | 
correctly, but if I may be so bold, I submit -- | 
THE COURT: . Don't hold back any punches. 
MR. COHEN: I submit -- 
THE COURT: I was a trial lawyer fae a great 
many vears, and I do wince at uncomfortable statements. | 
MR. COHEN: I think you misapplied that law which 
you have articulated in a particularly egregious way, and I 
would like to, in a short time, explain what that mistake 
is that you made. 
| 
The mistake is this: 
| 
You scmehow seem to believe that if the Board of | 
Examiners has a role in an examination process, that that 
satisfies the statutory scheme. That is an exror. The 
statute makes it very clear that it is the responsibility of 
the Board of Examiners to determine the examinations that | 
will be given. "The Board of Examiners shall prepare and ad- | 
minister objective examiration to determine merit and fitness 
| 
of all candidates for supervisory positions." 


That goes as far back as 1921 -- 


THE COURT: Would you just read that <4.» me slowly, | 
: { 

please. 
MR. COHEN: Section 2590(j) of the kducation Law 


previes that the Board of Examiners shall prepare and ad- 
minister objective examinations to determine merit and 


fitness of all candidates for supervisory positions.” 


Section 2569(a) 
"It shall be the duty of the Board of Examiners to 


hold examinations whenever necessary to examine all applic- 


ants wno are required to be licensed or to have their names 
placed on eligible lists and to prepare all necessary eliqiblé 


Ww 


Luss. 


it has been held repeatedlv, and one quote is par- 


ticularly instructive, which savs that it was the obvious 


Furpose of this section to confer upon the Board of Examiners | 


the power and duty of examining applicants for teachers’ 
licenses. 

to be a case involving teachers’ 
licenses, but the same thing can be said for supervisors' 
licenses. 


Such power may not be exercised nor may such duty 


be performed without aiving the Board of Examiners entire 
control over the examination of applicants, which includes 
the preparation of questions, the rating of answers and such 
other investigation as may be necessary to ascertain the 
fitness of applicants for licenses. 

As to these matters, the power of the Board of 


Examiners may be exercised exclusive of control by the Board 


of Education and the Superintendent of Schools. 


THE COURT: ‘Who selects the candidates? 


Senne coer 


calls for two things. 
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MR. COHEN: The selection of candidates under 
the decentralization law is by the Community School Board. 

THE COURT: In other words, the Beard of Examiners 
does not select the candidates. 

MR. COHEN: No; they just certify them. 

THE COURT: Isn't Step 1 a mere selection of the 
candidates? 

MR. COHEN: No. Step 1 is not. That is another 
of your Honor's errors, if I again may point that out. 


Step 1 is a substitution of a non-examination for 


an €xamination. The accreditation Process, in which the Board 


of Examiners is now relegated to beina a clerk to administer 
always existed. The Board of Education and the Chancellor 
always determined what the qualifications were, what the re- 
quirements were, what the professional deqrees were et 
CSrcer a, 

To say that the Board of Examiners now should 


comé in and they are going to check over tha: record, and 


that is their rcle as an examiner is sovhistry to the highest | 


end, if I may again noint to the development of a so-called 
examination. 
It is iu’ an examination. The law calls for two 


things. You have focussed on only one of them. The law 


Oné 1S a determination of oe 
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by the Chancellor andthe Board of Education. tle have never 
had any quarre] about that. They have alwavs done it. Thev 


continue to do it, and they have no need certainly for a 
Board of Examiners to check on whether they can read the can 
didate's record. They can read adequately. 

The second part and part of the statute which I 
just read to your Honor is the part that calls for ohjective | 
examinations. That is an overlay on top of a determination 


of accreditaticn. 


As the defendant Board of Education points out in | 
their papers, only Buffalo and New York City -- quite sesueee, 
they point out -- only in Buffalo and in New York City is 
that additional requirement present. But it is present. It 
does not negaté the need to follow the statute by Saying it 
jis only required in Buffalo and New York. It is required in 


Buffalo and New York presumably because in larqer cities 


there was greater need for that kind of protection. And | 
the Board of Examiners exists. It has a statutory role, and 
by doing what your Honor is doing, you are making two errors. 
One is, you arc permitting entry into the system of people 
who perhaps don't have the appropriate qualifications as 


determined by the Board of Examiners, the agency set up under 


the State law to make that statement. 


It was not set up to be a stamp, a rubher stamp for 
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a determination made by the Board of Education. That is 
error number one. Secondly, you aré not providing the oppor- 
tunity for the Board of Examiners to fulfil a constitutional 
role in developing constitutional examinations. 

This case started with an attack bythe plaintiffs | 
on the constitutionality of old exams that were being given | 
by a Board of Examiners who weré, it was argued, discriminat- 
ing against minorities by the kind of exams they were Giving. | 
Judge Mansfield found that there was de facto discrimination, 
and the burden shifted, and we did not carry the burden of 
proving the exams were job related, and he said in his de- 
cision, "You fellows go out and take a hard look at vour 

| 
é€xams and come up with another kind of exam that meets the 

| 
constitutional standards,that will be job related and won't 
fall short of that, ° 

And that is exactly what we have done. Ne have | 
come up with a program o° examinations which meets anv con- 


Stitutional standard, the one that is interpreted under Title 


VII by the EEOC or any other constitutional standard, and it | 
is not the plaintiffs' business, and it is not the Board of 
Education's busingss, and, again, if I may be so hold, your | 
Honor, it is not this Court's business to determine what 


{ 


the Board of Examiners deems to be an appropriate examination) 


Jt is this Court's business to determine whether 


to 


24 
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tnose examinations are constitutional and whether those 


examinations Wolate a law, but it is not the husiness of 


this Court to substitute its judgment or the judgment of the | 


Soard of Education for the judgment of the plaintiffs as to 
what it considers to be a better system, a more efficient 
System or another system. 

The Board of Examiners had many ideas ahout what 
might be a better system and subrogated those notions in the 
interests of greater community acceptance, and the opportun- 
istic effort of the plaintiffs to climb on the bandwagon of 
the Board of Education when at the last minute, six weeks | 
after the meeting in your office, it was Ssuqagested that baa 


ought to be a modification of this order, should not be 


granted the kind of status and Gignity that it is, 
This is an effort to crawl out from wnder an 
order that was granted by this Court, that was adopted, that | 
provides for constitutional exams, that everybody agreed to, 
that has no difficulty being implemented except for the 
fact that the Board of Education does not want to implement +f 
it is capable of implementation in a constitutional manner. 
The Board of Examine - has the duty and the re- 
sponsibility to do it. It is not the responsibility of these 
other parties to do it, and we urge this Court to reconsider 


what we think is a hasty judgment based, I believe, on not 


13 


14 


17 


18 
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a complete understanding of what has heen involved in this 


case, and I would urge your Honor to reconsider this determin 


ation. 

Just one moment. 

The process -- I want to point out to the Court -- 
the process of getting a license is that before vou can get 
a license you are to be examined by the Board of Examiners, 
im a manner which is determined. If you pass the examina- 
tion, you can get the license. What you are qoinq to do to 
the Board of Examiners now is, you are going to put them in 
the position of being a clerk to the Board of Fducation, 
providing provisional licenses for people who get through a 
screening process, which is no screeninc process, the same as 
the State accreditation system which exists in the rest of 
the State right now, and the addition of a so-called written 
essay question. 

If we wanted to adopt written essay auestions, 
that is exactly what the plaintiff complained about in 
1970. 

The plan that we have adopted, after great discus- 
sion and sreat effort, is a very modern, imaginative, inno- 
vative plan, utilizing simulation tests, utilizing role 


playing, provides an opportunity for great variety of 


current, modern testing devices to.avoid precisely the com- 


hbp 73 
plaint that plaintiff laid at the doorstep of the defendants 
six years ago, namely, that it was using outdated exams 


which bore no relationship to the job. 


: Ae ; | 
igre we have an opportunity to provide examirations 


which are going to tell community school boards somethina 
about their candidates, which aré goina to give them an 
opportunity to choose on the basis of some information which 
is relevant, meaningful and current, and what is happening 
is that kind of evaluation, that assessment profile is goinq 
to be substituted by a mere check-off of accreditation 
considerations, plus the addition of a written essay, which 
is exactly the kind of an irrelevant examination that the 
Plaintiffs were complaining about six years ago. 


With all the strenqth I can summon -- I have been 


involved with this case for six years. We hroke our backs to! 


reach a point where everybody would agree to a settlement. 
We Got an agreement on a settlement. There is no reason 
under the sun why that judgment can't be implemented, and 
I urge the Court bg have it implemented and not substitute 


for it something that is going to be meaningless and worth- 


less and, in my opinion, illegal. 


THE COURT: Mr. Cooper, what do you say about the 


two mistakes that I have just been making? 


MR. COOPER: Your Jlonor, I don't think you have 


| 
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made any mistakes. 

Your Honor, first of all, it should he clear that 
some of the things that Nr. Cohen is talking about are pie in| 
the sky. The brand-new examination system, with the simula- | 
i 
tions and all that -- that is what he hopes will be preduced 
after this whole process is over, but it has not been pro- 
duced vet, and I have my doubts as to whether it will ever 
work out. 
But more important, on the State law point on | 
which he rests, it seems to me odd that he has argued, he | 
has presented this whole argument as if your Honor's pink tien 


tion of Step 2, the modification and proposed order in Step 2| 


had not been made. 

His argument -- I won't agree with it. Even if 
your Honor had accepted the Board of Education's proposal 
as is, I still would think his argument 1s wrong, but once 
your Honor makes that change giving the Board of Examiners 
full responsibility for Step 2, his argument Just passes your 
Honor's order in the night. 

The Board of Examiners has a major, important role. 
First of all, in Step 1, they run Step 1. The Board of 
Education sets the qualifications; the Board of Examiners 


performs what he calls a clerical function. Whatever it is 


they perform. they have full responsibility for it. 
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But then Step 2, which is an Opportunity for an 
€valuation under your Honor's order -- they have responsibil- | 
ty there. That seems to me to make his arqument beside the 
point. 

A similar isfsne is raised, your Honor, in an 
ppeal which was lodged in the Court of Appeals for the Second 
Circuit in the second appeal in this case, I believe, when 
the present interim plan was under challenge. At that time 
it was being complained that the interim plan was unsatis- 
factory because the only examination Satisfactory under 
State law, because the only real examination was an on-the- 
job evaluation, and the Court of Appeals there determined, 
the Second Circuit Court of Appeals, that an on-the-job 
evaluation was an adequate evaluation. 

THE COURT: Wat it adequate? 


MR. COOPER: Yes. It met the requirements of State 


THE COURT: That was 496 Fed 2nd? 

MR. COOPER: Yes. Second appeal. Yes, your 
Honor. 

SO my only answer is that with the order as modi- 


fied by your Honor, it is simply wrong for the Board of 


Examiners to complain it is being derived of a meaningful 


role. They have a role. 


Ss £8 
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THE COURT: It scems to me that 1 have civen entire | 

control over the examination process to the Board of | 

Examiners. Apparently I have not communicated that suffici- 
entiy to Mr. Cohen. 

MR. COHEN: Your Honor -- 

MS. ROTHMAN: May I be heard? 

THE COURT: I think I see the point, as you cor- 
rectly point out. 

The Second Circuit has already held in this case 
under 496 Fed 2nd that an on-the-job evaluation, or on-the- 
job evaluations bythe Board of Examiners, which is reallv | 
Step 2 in the modification, satisfy the requirements of the 
New York State Fducation Law and the Constitution regarding 
the role of the examiners in administering objective exanmin- | 
aions. 

I think that Mr. Cohen has not given full faith 
and credit to the change that I proposed in the plan that was| 
submitted to me today by placing responsibility not only | 
for Step 1 but Step 2 in the examiners. 

At all events, having heard the ré~-argument and 
having at least considered the very points made on the re- 
argument and decided them in the manner in which I made the 


Original decision, I hold that although the re-argument re- 


quested by the Board of Examiners was granted, having heard 


nbP 


the re-argument, the decision is adheréa to, 


MR. COOPER: Thank you, your Honor. 


MR. COUEN: Thank you, your Honor. 


MS. ROTHMAN: Thank you, your Honor. 
Y y 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, et al., 
Plaintiff, 
~against- 


THE BOARD OF EXAMINERS, 
SOS Els. 


Defendants. 


ee 


NOTICE OF MOTION 


NERAIARORADEIS a, 
Corporation Counsel, 


Attorney for Defendants... 


Rothman-566-2136 
Municipal Building, 


New York, N. ¥. 10907 


a 


Due and timely service of a copy of the 
uithin 
ts hereby admitted. 


Attorney for 


wesseeesseeensrsmessennemnceseny BSG, 


" Aitorney for 


“ hegpaatien <P 
‘ . 


& 
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plus exhibit, dated July 7, 


1976 


BOSTON M., CHANCE 


LOUIS C. MARCADO, et al. w. OF N.Y. 
’ , Pe OF N. 
td Plainfifts, : 


JUDGMENT MODIFYING 


“against- t ORDER OF ‘ : 


THE BOARD OF EXAMINERS AND THE 3 MARCH 25, 1975 
BOARD OF EDUCATION OF THE CITY oe 


. OF NEW YORK, et al., 70 Civ. 414) 
(M.P.) ' 


| : Defendants. : 


WHEREAS, on July 12, 1973, this Court entered a Final Judgment herein 


against defendant Board of Examiners, its members, and defendant Chancellor 


of the City School District of the City of New York based upon a Stipulation 


of Settlement with the Plaintiffs, approved by the court; and simultaneously 


issued an Order against defendant Board of Education, its members, and the 


Deputy Superintendent of Schools modifying a Preliminary Injunction previously 


' 
1 
H 
| 
issued against them; and | 


WHEREAS, paragraphs III and VI of the July 12, 1973 Judgment and 


Order authorized defendants t> administer an interim examination system pend~ 


, ‘ 
ing development of a Plan for a permanent system for selecticn and licensing 


of supervisors in .ne New York City School System, and paragraphs Ix and x 


a 
Provided for modification of said Judgment and Order to permit the implementa- 
" ‘ 
tion of such a Plan, and the administration of Plenary examinations for | 
‘ ‘ supervisors; and ; 


a WHERFAS, cn March 25, 1975 this Cour’ issned an order Modifying Final 
1 , i 

Judgment and Order (hereatter the March 25, 1975 Order! which modified the 
July 12, 1973 Final Judgment and order to permit development by defeadents 


of a permanent new Jicensing system in accordance with a Plan annexed theretc 


= 


and issned «a Final Judqment agains: the defendants Board of Education, its 
Mambers, and the Deputy Superintcndent cf Schools; ane 
WHERIAS, on April 9%, 1976, the defendants Bcare of Fduc.tion and 
Chane !!or maved this Court for in order modifying the March 2%, 1975 Order : 
: and seck:ig approval of the modified Pian for licensin; and selecting super- 


wicer. tn Lhe Mew vork City School System as set farti in Exnibat 1 attecw 


‘ 
me, the motion payers gaa 


¥ 


4) for an Oider “implementing" the March 25, 1975 Order; and 9).8a 


WHEREAS, this Court, having considered the motion papers, affidavits 
! and memoranda of law submitted by defendants Board of Education and Chancellor, 
in support of said motion, and in opposition to the aforesaid motion of Board 
of Examiners; and affidavits and memoranda of law submitted by plaintiffs 
supporting said motion of Board of Education and Chancellor and opposing the j 
aforesaid motion of the Board of Examiners; and the motion papers, affidavits 
and memoranda of law submitted Ly defendant Board of Examiners supporting its 
motion and opposing the motion of the Board of Education and Chancellor; and 
having heard oral argument on June 1, 1976 from counsel for defendants Board 
' of Education and Chancellor, and counsel for defendant Board of Examiners, 
and counsel for plaintiffs; and having, on June 1, 1976, also heard oral 
i reargument by counsel for defendant Board of Examiners and, being fully 
'' advised, rendered its decision on June 1, 1976, 
NOW, it is hereby Ordered that: 
(1) The motion of. defendants Board of Education and Chancellor is 
hereby granted except that the Plan which was annexed as Exhibit "1" thereto 


is modified by allocating to the Board of Examiners the responsibilities of 


administering the evaluations in "Step "2" thereof, as indicated in Exhibit 


"A" hereto. 
(II) Defendant Board of Examiners' motion "to implement" the March 25, 
1975 Order is denied. 


(III) Paragraph VI of the March 25, 1975 Order and the Plan referred 


to therein are hereby stricken. 


(IV) The Plan for Licensing and Selecting Superviscrs in the New York 


City School System which-was annexed as 16 exhibit to the affidavit of 


Robert Christen, sworn to April 12, 1976, 1s approved as herein modified, 
and, a3 59 modified, is annexed as Exhibit "A" hereto and made a part hereof 
(the “Modified Plan"), and notwithstanding any ether provision in the Final 
Judgment of July 12, 1973, and in the March 25, 1975 Order, defendants are 


permitted ond author.zea tu d-velop examinations for supervisory positions ‘ 


and ther atter to administer and conduct such examinations, to process and 


’ 
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evaluate such examinations, to promulgate eligible lists und to issue licenses 
based upon such examinations, all in accordan with said Mudified Plan, 

(V) The reporting provisions contained in the introductory paragraph 
and subparagraphs A-D of Paragraph VII of the March 25, 1975 Order are 
deleted, and the provisions included in Section VI of the Modified Plan are 
substituted therefor. 


(VI) Except to the extent inconsistent herewith, the provisions of 


Final Judgment of July 12, 1973 and the March 25, 1975 Order shall continue 


in full force and effect as against all of the defendants. 


Dated: New York, New York 
July , 1976 
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Introduction and Summary ee". ® 


j7 ae 
De age aan ae a 


, ge 
This Plan provides for the davetepmant of. “open aunts tying voy 


examinations by the Board of Examiners in fulfillment of ite’ 


. 


statutory responsibility to provide exaninations for the licens- 
ing of supervisors on the basis of “merit and fitness.° The Plan 
also describes adaptations of appointment procedures that have 
been developed by the Board of Education which will he coordinated . 


with the new licensing process to effect a nondiscriminatory, ‘ : 
2 u » 
job-related process of qualifying and selecting supervisory personnel ; 
Loe + i 


The fundamental goal of this Plan is to develop a valid, 


job-related selection system, consistent with the = | ae 


of Title VII of the 1964 Civil Rights Act, as amended, and = the ” 
United States Constitution. 20 Om a os 
The premise of this Plan is that the new si dusviianngoield selec- 
tion system must be characterized by two main features: a. igs! 
3) The use of qualifying procedures which facilitate a) 
entry by diversely talented and experienced individuals . vy 
into competition for supervisory appointments; and 2%, 
2) The use of on-the-job evaluation as a basis for a - 
determining permanent licensure. : ae 5 a 
& 


& 
Additional considerations are that qualifying procedures: must be “+ 
a iw 


practical and economical, and all procedures must be designed and * y 
administered to obviate discriminatory exclusion of applicants oe 
for failing to meet rnon-job related requirements. me Ya 

To achieve these goals, the Plan provides for a two-step oF 


licensing and selection process. Provisional licensure based upon 
an unassemblcd open qualifying examination, will be a pre-condition 
to placement on eligible lists ana initial appointment. All persons 


placed on eligible lists must possess the experience and education 


a 


requirements for statc certification, Selection for such aor 


. 


ments shall be made by appointing authoritics from among individ" 


‘das on eligible lists based upon the intoenatic’ furnished by the 


‘ ‘ 
' e "5 ‘ ‘ a ’ 
! : . : t ete Md ‘ 
ai i ess . 
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ij — The essay will be designed to demonstrate skills ip 
Led oy : : 


* Soe 


Board of ssieatncat wie and pursuant to ee Coe 
95la ey bel eed oe: 
in accordance with requirements “established by the Chancellor, 


erg 


Following one year of provisional service, candidates wal’) bs a a 
sf wae Ln Pee 
evaluated by the Board of Examiners and gecieions = = whether or 
- #09 & hy oy 


not they shall be permanently licensed mati ot made based upon 
their on-the-job performance. : - : ag [ 
Additional provisions are set forth ‘e the mada tei 
that it will be open and non-discriminatory, and capable of ) 
speedy implementation, as well as to facilitate transition fron 


+. 
¢ ® ae : . 


the current interim system. eit 


I. New Licensing and Selection Procedures . 0 > ‘ft. 
eee a 

Each of the Plan's two phases--provisional licensure and ’ . 

4 8 es ex, 


selection, and permanent licensure and appointment-*engages the : 

’ Be wa fone 

full resources of the system to assure high quality in licensing - oy 
i t 


and selection. : Pe 


A. Phase I a. Po 
Provisional Licensure. ee eee 

The provisional phase starts with an open qualifying examina" 

tion using a profile resume application (P.R.A.) technique. The bet 
Board of Examiners will determine candidates' compliance with ed 
training, experience and other requirements established by the oe | 
Chancellor pursuant to State Law. This examination, an nia 
examination to be developed and administered by the Board of 3 


Examiners, will consist of a review, verification and analysis 

of record. The Board of Examiners will establish procedures by 
which candidates may document their training and experience. on 
the basis of an evaluation of this material, as well as any other 
inquiries appropriate to verify transcripts and resumes, the Board 


of Examiners will determine which applicants are qualified and 


therefore eligible for placement on an eligible list and for : ” 
provisional licensure. : @ 
Candidates will also be required to participate in a written oe 


> @ssay examination developed by the Board of Examiners and adminis- 


i tered under proctored examination conditions by the Board of 


. 
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ae written expression about matters relating do the position Sere 


oe application is made, and er aes of Examiners will al 
a : comment on the candidates’ written communication skills. : - 

. The Board of Examiner$ will develop profiles of ee candi~ 

a Gate on the eligible list. The profile will contain ‘the Sandidate’s 
: record and written essay, and the Board's reviews and. vanalyses 

ol thereof. These profiles shall be made available to ali appointing 

y authorities to which applicants wish to apply for positions. ” ! 


Provisional Appointment. Selection by appointing authorities 
f is a crucial second step in Phase 1. Safeguards comparable” to 
those developed by the Cnancellor during the interim period, ‘under 
so-called Special Circular 30 procedures, will be continued and 
will be strengthened. These have required pousintiog — 
to institute uniform non-discriminatory selection procedures, = 
ing adequate notice to applicants, and involving parents and profes- 
sionals in a deliberative process subject to review. At present, 

a monitoring task force from the Board of Education's Division 2 


¥ 


supervises the selection process in order to insure +. 
Pp Ae 
| al te Cy 


of Personnel 


i such uniform non-discriminatory selection procedures. Under the . 2 
new Plan, the authorities will be assisted in their assessments oS 
. of individual qualifications by the profiles. Based on these wait 
Ws assessments, provisionally licensed individuals may be appointed *. 
5 to fill vacancies for provisional periods of one year. hes 
i ; bore | 
Fi B. Phase 2 we, 
Permanent Licensure. : el 
On-the-job performahce pitkivations leading to permanent “oi 
: licensure will be made by the Board of Examiners of persons who . - 
ie have been retained for the entire provisional year of service. ae 
" These evaluations shall be based upon uniform standards and Aa 2 
¥ criteria. These evaluations will assess the candidaces perfor- " 
‘ mance in terms of the essential duties of the job as determined : 
by the Chsa:cellor pursuant to his authority under Section 2554 (2) 
of the Education Law. Upon completion of on-the-job evaluations, Q 
. 


Che: the Board of Examiners shall certify to the Board of Education 


Re et 
a? iin whether or not — have met the performance requirements. 


“Applicants who ste such re uirementg ath be, Ageued p perpengst j 
! h 
: « 4 : a oper hes i pass 
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“ yt ome , Assignment and hppointment : 
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licenses. Applicants shall be entitied to fell; waar? ge ite wey 
yt 


ccitersa 
procedures and guédeiewnes used in the selina on sia or) sha 
have the right to appeal from ar all findings in segordance os "ies 
with Section 13 of the Board of Examiners’ By-laws. ie a “¢ . 
intment. Permanently Licensed ieaviables te o, 


Permanent Appo 
ing authority, for“ 


“li 
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will be eligible for appointment by ‘any phen 
the probationary period established by State law. 


‘ 
« i ‘ 


Ii. Initiation of the New System y 
oe ry u 


The new system will be ef fectuated isuetiately on a schedate 


responsive to current needs. As soon as practicable atter the 


effective date of this Order, the Chancellor will review all 


titles of supervisory positions for which licenses have been 


erience requiranents . 


as 


established and the minimum training and exp 


therefor, and shall order the Board of Examiners to commence 


Phase 1 examinations starting with those three portions in which 


the most vacancies exist. : 


Phase I examinations shall thereafter be administered and : 


ch title as promptly 


the first eligible lists promulgated for ea 
P th a) 
‘as administratively feasible. Te 
; : tk 
i deel 
III. Frequency of Step 1 Examinations and Establishment of fa 
* 


Eligible Lists for Persons with Provisional Licenses : 
nti 


The Plan is responsive to the parties’ long standing concern 


to maximize the opportunity for qualified minority applicants to ne 
compete for supervisory positions. Once an eligible list is We 
established in regard to a particular title, Phase I examinations 4 
shall continue to be administered and names added to eligible a 
lists on an ongoing, continuing basis so that applications may } 


be submitted at any time and no more than 90 days may intervene 
J 


between an application and determination of eligibility for pro- 


visional licensure. Successful candidates for provisional licen- 


have their names added to eligible lists and shall 


ge eg 


sure shall 


renain on such lists for a period of four years. . 


- 


Phasing 0 Out of Interim System of — and ees 
’ 


is 


,assigning licensed or ‘unlicensed per~ 


ost a iy 


ba 4 
Indsieped' by ‘the! Final jadamens, ‘ana 
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phe interim system ‘of 
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‘ order of July 12, 
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1973, shali” éontinue With, rifepeosiey 
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at which time it will terminate ‘with 
ve Bee Yt wt! ha v4 
Bi te 


wlar title, 
established and the- first pr 


Prom that time on, appointing authorities shall . 
‘ aes gob hi} v da 

s in such title with persons ni 
art j 


supervisory vacancie 
rsons who possess Licerises granted 


provisional licenses or with pe 


suant to the interim system of performance evaluation or with 


licenses granted pursuant to the previous “ : 4 


oe 


pur 


persons who possess 


system of examination. Notwithstanding the “foregoiig, “any ‘une 


licensed person serving pursuant to 4 “re assignnent in “accor 


dance with the interim assignment system at the time sich cote oe 


terminates with respect to the title in which he is serving, wey 


be continued in ore’ by the appointing authority pending a. 
uo 

permanent licensure pursuant to the provisions of paragraph B ay 
ay .« al 

below, and any such individual whose application for on-the-job ee 
oh 

> 

“3 


evaluation by the Board of Examiners was filed prior - the date 


a new eligible list was established for that title shall be nes, 
* entitled to continue in service in that title as long a8 necoseary, * 
to complete such evaluation. ae 6 
a ‘Ge 
B. Licensing: : 
The interim licensing system shall terminate for a ee 
title as of the date the Board of Examiners promulgates the ve 3 
Q 


initial announcement of the Phase l examination for that title, sy 


1] unlicensed persons then serving in such title 


provided that a "i 
under valid assignment pursuant to the interim system, shall have. 4 
a  & 

$ 

4 


the option to be evaluated on the basis of their on-the-job eer~ 


formance and to receive permanent licenses pursuant to that system. 4 
if they have applied or apply for evaluation no later than five 


months and 1 day following such promulgation date; picoraativells 


ay elect to have up to five months of actual 


guch individuals m 
together with subsequent 


acting service in the title credited, 
4 
service in said position, for the purpose of determining the date 


Ba 
i RR ‘hey become eligible for on-the-job evaluation by the Board of 
dg fe ade' ' 
at - eran for ——" auuceuut licensure under the “ss system. 
: - ue. : Ces 


‘ 
> 7 


oe si heny: ce ge Rte Pee eu 


V. Board of Examiners Staff 955a 
* ‘ . at 


This Plan wil] facilitate conversion by end ' board of 


to a staffing pattern which avoids its present and iinet cnciusive " 
o” 4. «ggebet : 
reliance on currently employed teaching and supervisory personnel 
in favor of professionally trained personnel and ‘consultants yn 
aah “ht 


the testing and measurement field, as weil as from private 
ss oy “he “~ 


industry. ae ; 
ro pede Jou 
No member of the staff shall participate in the Be Eo 


‘5 - age « fs: 
or administration of any test, analysis or evaluation, eee 


~ 
++ 


having first received appropriate training, with particular s ‘ 


<p eens 


emphasis on training in E.E.0.C. testing and vansdaton’ ‘giideiines. ght 
Affirmative action recruitment efforts will be made to Stéenpe | 
a 


Ssnee 


to make the staff representative of diverse sngeents of the’ : 
community. ar 
? 


VI. Reporting Provisions mee fe. 
For a period commencing with the date of this Order and ont. 


ing two years after permanent licenses have been promulgated 


He 
the 
PY 
Hi 


for the first three positions for which eligible lists are estab- 


Ww, 


sy. 


lished pursuant to this Plan, defendants shall comply with the 


following provisions for collecting, maintaining and furnishing 


. 
+. eel 
te 


data to plaintiffs' counsel: 
A. Phase 1 Examinations 


ae Development 
fen days before the announcement of the holding of any 


examination, the defendants shall provide plaintiffs‘ 


OT OR PN se 


ecunsel with: 


-1e~ 


a. A statement of the number of vacancies deter- 


mined to exist in each position for which Step l 
examinations are announced, a description of 
experience, training and any other requirements 
established by the Chancellor for each such 
position, and all pertinent background item 
tion bearing on the establishment or continuance 


of gich requirements. 


msc 3 


b, A full description of orantansion Severn 


2. Administration: 956a oo peta 


4 as The Board of Examiners shall ene pininbutit® ” 
ee aad 
counsel with copies of all examination fce~ Ms t 
‘ Wu, eke ty don. 8 
¥s ments at the time such announcements are re ils 
4 : pal ar] t + > Td 
iS gts ee ER. - 
" b, Prompt ly after examinations are <¢5 4, ar 
: ; ae getter. oh 
. of Cxaminers shall provide plaineifte’ crt 
iy ’ with the following: ( ' th an “et , | 
er oye + . 
i. Copies of examinations. ae ve ili 


~ 


uns * ‘ 


of eM 
4i. A report on the seviek and ethnic pharadter, 
r, 
i.e., black, Puerto Rican or Latin hmarican 


¢ dt” ’ 


descent or origin, or other pi racial/ 
» 


: ethnic), of the persons who atuiniavet the ae 


i, fd ae 


examination. ‘ a 
ii. A report on the racial/ethnic breakdown 


t 
: of the groups of candidates applying for, tak~- . 
f ing, passing and failing each such examination. - ; 
f. Said reports shall also be submitted to the er 
t Court at the times specified. bey 
" iv. A copy of the notice given to applicants o 3 
‘ regarding their right of appeal. he ‘ 
o B. Phase 2 Examinations "Ce 
: 4 1. Development : bee 
i a. Defendant Board of Education shall furnish plain- f 
t tiffs’ counsel with full descriptions of the essential i) 
> ie duties of the job as determined by the Chancellor , 3 
sua 


for each supervisory position pursuant to paragraph 


i 
aes 


I.B. hereof, together with all studies, data, analyses 4, 
and reports bearing on their development. These 

i" shall be made available as soon as they are developed 

i but in no event later than their first distribution 

i ‘ to the Board of Examiners for comment or otherwise or 
three months before the first on-the-job evaluation 

in which they axe to be used, whichever is earlier. 


b. Defendant Board of Examiners shall furnish plain- 
957a 
tiffs' counsel full descriptions of all procedures, 


as well as all rating, evaluation and any other 
forms and/or instructions to be used in conducting 


on-the-job evaluations for each supervisory —, 
These descriptions shall include full ‘aii ton 

on the procedures for selection ana ‘< ‘on ‘the “Qlulittice 
tions to be required of examination dedtatant® ox | 


‘ya 
other personnel who will administer the 8 step 2 i i | 
evaluations for each such position, All materials 
required by this subparagraph "b" shall be made 
available as soon as they are developed but in a 
event later than two months before the first on-the- 
job evaluations to which they pertain. Notwithstafd- 
ing the foregoing, such materials which are not 
otherwise available to applicants hereunder shall 

be made available following the execution by plain- 4 e 
tiffs' counsel of a stipulation which shall be oo. 
filed in court and which shall preserve the confi- ape 
dentiality of such material and restrict access to 


such material solely to plaintif/.«' counsel. 


2. Administration. : vi 
LLL LLL LLL A a . cn 


Commencing 15 months after the promulgation of - firet e 


wi 
new eligible list to be established pursuant. hereto, a. 
defendant Board of Examiners will submit to plaintifts' URS 
counsel and the Court quarterly reports on the conduct gt 
ey 


and outcome of on-the-job evaluations of persons on such 


lists, including: 
a. Number of applicants for on-the-job evaluation »* 
ily 


from each promulgated list since last reporting; 


b. Number of evaluetions of applicants from each 


Aa 


. ‘ aN : > ae mG — "Sty de salen Sic oy ip te ye 


958a , 
Cc. Pass-fail data for applicants from ‘each Thee vy. 
ne _ a5" 


race/ethnic group and community school — -, 
aa y oi he 


J 


other appointing authority. 3 me eg 


ne 7 


dad. Full information on the ractal/ethnic seredter 
and on the qualifications of Pe CEN assistants 
or other personnel who administer the on-the-job 


evaluations for each supervisory position, as . 


C. General. : : “ : / Pas 
Defendants shall make available to plaintiffs' counsel ' all” ia 4 


other data, studies, analyses and reports relevant’ to: the 


development, administration and implementation of this Plan 


ef ip b . ”- 

and generated in the course of said development, ciudad otees i 
tion, or implementation. st ge his 
wy cae ct j 

) ~ 4 

’ ‘ rie he 
‘ t “S } 
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Board of Examiners' Notice of Appeal, 
dated July 27, 1976 


960a 


SOUTHERN DISTRICT OF NEW YORK 


Hl 
oe UNITED STATES DISTRICT COURT 
BOSTON M. CH! 'CE, et al., 


Plaintiffs, 
i NOTICE OF APPEAL 
y ~against- : 
‘ 70 Civ, 4241 
| THE BOARD OF EXAMINERS AND TEE : (M.P.) 
| BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al.. 
‘efendants. 
Se aes sam cam ea a a ict ign) SRS steams Vaal x 
Notice is hereby given that defendant ‘d of 


examiners hereby appeals to the United States Court of 
Appeals for the Secon” Circuit from the "Judgment Modifying 
Order of March 25, 1975" entered in this action on the 7th 
day of July, 1976 by the Honorable Milton Pollack, and from 


28 


& ‘ each and every portion oi said Judgment. 
Dated: New York, New York 
July 27, 1976 
KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 
Attorneys for Defendant Board of 
Din: Examiners 


Da 
p. / i Ve Z 
: iy 4 ——T. pie 
A Member of the Firm 
425 Park Avenue 
New York, New York 10022 
759-8400 


hi |} TO: ELIZABETH B. DUBOIS, ESQ. 
rao ' Attorneys for Plaintiffs 
271 Madison Avenue 
Suite 708 
New York, New York 10016 


CORPORATION COUNSEL'S OFFICE 
Attorneys for Defendants Board 
of Education and Chancellor 
oo Municipal building 
New York, New York 10007 
Attention: Deborah Rothman, Esq. 


